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Abstract

%

Access to court remains a major challenge due to un-affordability of legal representation
delay in resolving cases, high cost of litigation, in.adequate manpower and the .cumbet’rso'(m
process of criminal justice administration in Nigeria with attendant effect of deiua_l of jzstlcg
Customary arbitration is a native arrangement by selectet.i ‘elders of the community, who ar
vast in the customary law of the people and tak'e. d«?ClSlO'IS which are maz;lzly.azmed. G
bringing some amicable settlement and social equlllf?rlulrl to the Reople and lt 2 immediat
society. Customary arbitration is the oldest and ea{'lzest for{n of dispute resolution that ha
achieved tremendous success in our indigenous society. Arbitration has l-)een a I_cey p.lqyer i
the alternative'resolurion of dispute rather than court of law. The convenience, Slnlpll-czty an,
informality associated with settlement of disputes in the customfzry way fOf‘tl)‘ies th
recognition of customary arbitration. Alternative Dispute Iifesolutzon (ADR) 18 only g
adaptation of the customary mode of dispute resolution to suit the challenges in the couy
room due to the demands of contemporary society. This paper focused on third partie
intervention in dispute resolution, categories and mode of intervention as well qas 4,
problems and consequences associated with litigation. The paper then examined the origin
Customary Arbitration in Nigeria, its operations, advantages and disadvantages 4 a
alternative dispute resolution mechanism and finally reiterates the need Jor its adoption i
view of the increase in global acceptance of alternative dispute resolution gs a result of j
simplicity, predictability, accommodation and affordability.
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1. Introduction



Nigena is misleading. Customary law operated freely in areas of influence as g complete and
ndependent legal system before the advent of colonialism. There was also the existence of a
«parate, independent and organized dispute resolution system based on the individual
customary law of each community. This system of dispute resolution is genenally referred to
as customary arbitration or customary arbitration tribunal constituted by elders of the
community who administer the process. Customary law arbitration derives its authority from
the custom and tradition of the community, which are accepted by members as binding on
them.© According to Igbokwe, the British colonization of Nigeria witnessed the interaction of
English law with customary law. But the British colonization did not result in complete
obliteration of the customary laws of Nigeria and the local level dispute resolution
mechanism such as customary arbitration.’

There exists a litany of decided cases validating the existence of arbitration prior to

colonialism. The operation of customary law in Nigeria as administered in some parts of the

Southern and Northern Nigena includes Native law and custom and Islamic law. The essence

of this paper is to reiterate the advantages of Customary Arbitration over other forms of
dispute resolution mechanisms especially litigation, and the need to have recourse to
customary arbitration, which is economical, friendly, quick and simple. This is essential
considering the increasing number of problems bedeviling court litigation and their
consequences, amongst which are denying citizens of access to justice hence resulting in
breakdown of law and order in the society. Some of the identified problems of litigation to
mention but a few are: delay in administration of justice the technicality involved in
litigation, expensive nature of litigation, delay caused by Legal Practitioners and win — lose
litigation dispute settlement, that is parties may not remain friends usually at the end of court

litigation.

ration in Nigeria, a paper presented at NBA Annual General
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1. Conceptual Clarification

Fouclulnppmcbﬁmofhkmmmdhmw.hﬁm‘”m'w:.
concepts that are germane to the subject matier, These comcepts include arbatran..
customary arbitration, modern arbitration and intermediary, among others,

Atbitration is a third party imervention or mechanism in the sextlement of disputc. The fers,
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is binding and cannot be appealed. Arbitration is a procedure for sertlement of dispute; .,
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general final and legally binding on both parties. The process derives its force prince,,
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their choice, in a judicial manner, the agreement is called an arbitration agreen, -
Atbitration, which maybe institutional or ad-hoc is usually the referral of a dispute berses: ;
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2.1 Arbitration
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1 the disputing parties present their case to a third party i“tennedia.ry s

process in whicl
ries. called arbitrators) who examine all the evidence and then imposes a

p«mol of intermedia
decision (which is
_pased adjudication, arbitration is somewhat adversarial.

called an Award) that is enforceable and legally binding on the parties

Like court

[n the case of NNPC v Lutin Investment Limited, the court defined arbitration as:

.. the reference of a disputes or difference between not less than two parties for
determination after hearing both sides in a judicial manner, by a person or persons other
than a court of competent jurisdiction. The arbitrator who is not an umpire has the
dispute submitted to him by the parties for determination. If he decides something else
he will be acting outside his authority and consequently the whole of the arbitration
proceedings will be null and void and of no effect. This will include any award he may
subsequently make.® Halsbury Laws of England defines arbitration as; the process of
resolving disputes between people or groups by referring them to a third party either
agreed on by them or provided by law, who makes a judgment.’

Arbitration as a mechanism of settlement of dispute has been with Nigerians for a long time
as it has been with mankind from the beginning of its creation.” The existence of the
mechanism as a means of dispute resolution is based on the fact that conflicts and
controversies are inevitably a daily occurrence in society from time immemorial, this may be
in the form of personal disagreements, religious crises, political, ethnic, marital disputes,
ftaincy matters, land and community boundary dispute and even economic conflict and

chie
which from time are settled one way or the other through an organized traditional dispute

resolution mechanism like arbitration.

2.2 Customary Arbitration

Elias describing Customary Arbitration stated that it is well accepted that one of the many
African customary modes of settling disputes is to refer the dispute‘to the .family head or an
elder or elders of the community for a compromise solution based on the subsequent
acceptance by both parties of the suggested award, which becomes bindiné only after such
signification of its acceptance, and from which either party is free to resile at any stage of the

proceedings.’

:[2006] 25 NSCQR 77 at 111-112.

: Halsbury ‘s Law of England 4th Ed, Vol. 2 2 * . il
[brahim, I. The Legal Regime of Customary Arbitration in Nigeria l.{ev:sgcd. Being a Public: Leclure

delivered at the Department of Public law, Faculty of Law, University of llorin. p. 212 ;

*Elias O.T The Nature of African Customary Law, Manchester, Manchester University Press, 1956,
49
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1 & Litigation (Adversarial process)

3. JUDICIAL RECOGNITION OF CUSTOMARY ARBITRATION

Historically, arbitration and other mechanisms of dispute settlement is one of the processes.

used in dispute resolution in most ethnic groups in Nigeria like many other communities in
African countries'. Amongst the various mechanisms for resolving disputes, arbitration is the
Most preferable in the traditional and modem African communities because it is friendly,
economical, quick, flexible, easy and simple. Disputes arising out of dissolution of marriages,

trades, Jand matters, political and other types of disputes were presided over and settled

n '
Alfred, A: The Nigerian Magistrate, (Revised edition), Lagos, Amftop Books, 2005, page 1.
: : 51



rame oW | "4 Tad M v‘
W.MWW’%*W it ;

wmibly Yoy e, e w0 adena] T 8 4 e D S, -

e wuy i e wongmiton of e weremary Aduieton, s mnch e a,
Wy 6w iafed i Becisime o cutemaer ptviasen g0 4 viable sdlerative 4
R Ty MaMQmMnfmmmm

A w8 vl of watimg degwe @ 8 madien of fomy snding i Niger
Bstorem of & Sompaee % o Wy G Bbesoon Sas Beep e e ERmary e
W B G whe s B iy wesssbie pubivisl sadiorites. This wadition
mmmm%ﬂmmummm
e e L b L L p—

hmmmuuuumnam-wuhﬁbm
A commames . e Fonoa oaiuee Ber Wi Seen grwnesd By s acestors
e T Sl S S L T —

] P SN I —
§ B e —
5’ i + Moumibel sy, il snmissuon o e B of e eI il we ot e, .

'mummﬂnm-uwummu-mm

W:wmummpmdhm-u” " e
mvn-%”mwhm,hdmu
Pt g e of Gueibedems e e, P poonitionn 0 ewichemust by e
bt o Wt wnd Sovien vie e ten

% i

"-"M
M “m’*wmQMfmg [e——

: “‘RW'W - o ‘
3 - & OO & ,
Wt | Bt B _*"‘,"f“ T e A B | WP g TPOITE s




—

ffirmation of the legality and validity of Customary arbitration ¢
The atil

Omplemente the fact of
torical existence as a dispute resolution mechanism iy,
oo histo .
jts his

”igcri“ even before the
duCﬁOﬂ of Engllsh litigation System lhmugh COUT‘[S, i i
intro :

ually captured by the Supreme Coun Pronouncemen
is €q

SC (a8 he thep
was) where he said:

Where a body of men be thc.:y. chiefs or other\\fisa'. acts ag n;bilrfqtom over a dispute
between two parties their decmqn shall have a binding effect, if it is shown firstly, that
both parties submitted to the arbitration, seconc{ly that the parties accepreq the terms of
the decision, such decision hag the same authority gg

the {'udgmcm of judicia body anq
will be binding on the parties and thus cregge an estoppel, '’

The existence and practice of Customary arbitration wag a

150 observed by Niki Tobj ISC (of
 blessed memory) in the case of Ufomba v Ahucahoagy,'®

where he said:

3.1 Essential Ingredients for a Valid Customary Arbitration

Proof of the compliance of the following ingredients wilj validate a Customary arbitration and

make its decision to be binding on the disputing parties. They are:

It is also necessary for the parties to have agreed either expressly or impliedly that the
tis s
decision of the arbitration will be accepted as final and binding on them.

While of importance is the fact that the said arbitration process was conducted in accordance
e of impo - . .
th the custom of the parties or their trade or business of the disputants.'’Another essential
with the custom » . . -
ient is that the arbitrator(s) must reach a decision and published their award to i
nieals i ies has resi
kngmljed e of the parties. Lastly, it is very important that neither of the parties
ow 2 v »
from the decision/award by the arbitrator(s).

; R (Pt. 180) 385.
Ikewibe [1991] 3 NWL
1 Egesimba v Omuzurike [2002] 9-10 SC | ;:0 19 and Aguv e
» Yoma vAhucm‘zoagu Fo1e SCD‘?S mte Rcsolutipni Informal Justice HosEsy ?Tszjce System in North
> ol e lg!'ﬁnen's:o;‘rsmlm;hr,iI:pi'.:npliczattions for community/Neighbouring
people of Eastern igeri

1.
[ Vol. 10, No. 1998, P.
America” Africa Journal of International and Comparative Law,
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¢ wha there any

olution in Nigerin,
however romains that

Nigeria and oV
ent, The Quran uphalds

(alamic legl aystom {8 one

mechanism as o method of disputes res
jdence abound iy

or even the legality or otherwise. The fact

of the three recognized and enforceable legal system in
actical method of dispute geftlem
practiced QUMLOMATY

Sharia of arbitration as one of the pr
ancient northern Nigerian

arbitration which by analogy suggests that the

arbitration, It states that:

make you peace between
Jose who are fair and just”’
his family and one from

ion for God had ful)

to quarrel

God loves tl
e from
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Iff two parties among the believers ﬁnll.in
¢ and be fair for

them...make peace with justic
If you fear a breach between them twain appoint of
God would cause ‘l‘hmr r

hers™if they wish for peace !
knowledge and is well acquainted with all things,
law prevailing in the predo

In Northern Nigeria, the principal customary
which is in line with Sharia Law.'® The systom of

minantly Musliy

PR p f - 1
communities is Islamic Customary luw."

.

d wystem of governance and Judioig

there was no organize
Law (Sharia),” (2000) Arab Arbitration Journal,

irade in @ community where

mechanlsms to facilitate
“Arbitration According to Islamic

structure ~ H, M, Fathy.

l.

P An arbitrator.

Wmam, 1, “The Legal Regime of Customary Arbitration in Nigeri
/www‘unilorin.cdu.nﬂpubliculionu/imnmUUNl KOGI%20CUSTOMARY %20ARBITR A'['l(,);;

(Revigited) hitp:/

?ﬁZOL’.pdf accessed on 24th August, 2016, sce also Akanbi, supra, p.o8,

IAkanbi, MM, (2007): A Critical Assessment of the History and Law of Domestic Arbitration in N
Publigh in “The Learned” a publication of LASA Kwara CAILS [lorin page 10, bk

:I‘ Quran 4 v. 35,
This suggest the appointment of arbitrators,

";Hnd. Quran 49 v, 9,
" Even though there have been a ot of controversies aAmong sc
| ‘ ' A g scholars as to whether | \
law, Oba opines [l:nl Islamic law is a divine Jaw and cannot be considered as (:tmlornur;rhl‘:\'\:'c \ta!:r :\l‘cuummmy
lnmwmu_de law. See Oba AA Uslamic Law us Customary Law: The Changing Pers ccli; i Nis '?fl.lﬂ!yl
l'r\‘:'?'?“'ongk“"d Comparative Law quarterly 51 (4), 817-850; Aboki Y, “Does Cuﬂomf:r L:w"I‘ l\:iﬂquu ks
}}(mr;w ‘;2, ¥ ol; ?'Ulbﬂ“f al‘ (eds.), Contemporary Frontiers in Nigerian Law; Fxm):w { }“c i
i elustice: alihuModibbo Alfa Belgore(Oracle Business Ltd, Makurdi Niucri' 200 n Honour of te
igh c‘opmmn of the above scholars and submits that Islamic Law is part of cust LAV Tine e
 sources of Islamic law are the Pre-seventh century Arabian cust e law ooruse sonu
(’f"‘ stoms, which are mainly man-made and alio
‘ontinuing dynamism of the Sharia, See Ladi
R ‘ : X adipo, O.A, " ' ",
Beptwplind Trwredion 51 Cuslsonat) Al po, O.A. “Where does Islamic Arbitration fit into the Judicil
Tt 56 Con , y Arbitration in the Nigerian J " e
o ‘:3 Lon Conflict Resolution 108, urisprudence?” (2008) Vol, 8, No 2 Africit
¥ lhz ,’jmlnn is the Muslim legal code, The Primary sources of th (b e
oly Prophet), the Qiyas (analogic ‘ b Shariah are the Quran S rule
gical deductions) and Ijma (C S8 Bomoal
jma (Consensus of Islamic Jurists). See Yo

b6

» .




1so structured according 1o Islamic law. Emirs head Emirates. Each
also : :

though they do not wield judicial power in most circumstances.
n

wielded by the Alkali who administers Sharia law."” The practice of

dispute resolution 18
emif had a court €ve

Judici
arbitration under the

Wi as Tahkmb 39
5% + under the Sunnah of the Holy Prophet.
suppo

is usually A ; oerdanis
al power i Maliki School of Islamic jurisprudence applicable in Northern Nigeria is

which is based on the injunction of the Holy Qurfm’8 and also finds

does not mean that Islamic law system of arbitration is exclusively adopted in all
g istri 22 42
North. For example, in lorin,* the Daudus (district heads) Magap,“ Alangua,

A o s . « o 43
eads still perform the function of arbitrators within their respective domain.™ In

The above
areas Of the
and family h

the Southern part S
fact is highlighted by the number of litigated cases on customary arbitration from that part of
C

of Nigeria, however, the practice of arbitration is more pronounced. This

the region. The method of dispute resolution still varies considerably in communities within

the Southern region, however, dispute resolution through arbitration are generally done by

elders, family heads, and chiefs.*

There are principally two types of traditional societies in southern Nigeria: the cephalous
society that has a central authority like the kings and emperor and the acephalous society,
which has a decentralized system of government but controlled through collective leadership.
The latter are predominantly found in the eastern part of Nigeria.** In the cephalous society,
the king or emperor,* plays the role of final arbiter in any dispute arising within their

Nigerian LegalSystem(National Publishing House, New Delhi 1982) 27, 33. In non-Muslim areas of the north,
the practice of arbitration is similar to what is obtainable in the southern part of Nigeria. See Keay and
Richardson, The Native and Customary Courts of Nigeria. (1966)(Sweet & Maxwell, London. P21.
"Yusuf A. supra p. 36.
**See Quran Chapter 49 verses 910 and Quran 4 verse 35 and $8.

were at least 3 instances where the Holy Prophet was involved in arbitration. He was said to have
appointed an arbitrator, submitted to the decision of an arbitrator and was bound by an arbitral award. And He
has also recommended the use of arbitration to other procedures. See Abdulhamid El-Ahdab, Arbitration with
lheszab Countries (2nd ed., Kluwer Law International, Hague 1999).
“Horin is an ancient city and now capital of Kwara State of Nigeria. See Daibu A. A. “An Examination of the
Rules of Natural Justice and Equal Treatment of Parties in Arbitration” (LL.M Thesis, Faculty of Law,
Hmvcrsity of llorin, 2012) 103,
ﬂCommuniry head.
. Village Head.

“

Igbokwe V.C. “Socio Cultural Dimensions of Dispute Resolution: Informal Justice Processes among the Igbo
;Peak!ng“p:oplc of Eastern Nigeria and their implications for community/Neighbouring Justice System in North
“’;‘;"ca (1998) Vol. 10 (3) Africa Journal of International and Comparative Law 1.

43 .

Akanbi M.M. “A Critical Assessment of the History and law of Domestic Arbitration in Nigeria” (3rd ed The
“Traditi 0&;:;" ksimdt'nts‘ Association_l(wm State College of Arabic and Islamic Legal Studies llorin) 40-41.
traditiona] 1 n&s are called “Emir” in the Northerp part of Nigeria save for the Sultan of Sokoto whose

aditional title is “Sultan™ virtually all traditional kings in the north are Emir. In the South-Western part of

18N traditional kings are generally referred to as Oba although with different tittles e.g. The Alafin of Oyo,

< o
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cases 15 delegated 10 lesser chiefs with, .
these lesser chiefs are however subjec; X
¥ (n the other hand, in the acephalous society, the
are normally resolved through a polis.,

7 The role of the arbitrator 10 most

[
domain.
4 The decisions of

kingdom or heads of families.
the king's court if the need arises.

administrative machinery is diffused and dispules : ; |
arrangement whereby authority is wiclded citber by reason of headship of a Very MMporty,

and powerful family or clan or by being the oldest in the ct.)rm'mmi')’os0 Feuding members
the communities bring their disputes voluntarily to their family heads, elders, and prominey
chiefs or kings who arc independent persons  for
settlement ' These persons are often selected ad hoc with the primary aim of restoring
harmony through elimination of grievam:cs.52 The parties usually accept the

these respected elders and chiefs who sit as native wribunals,” because they
authority from the custom and tradition of the community which are accepted by membeIgo!

the communities as binding upon them.™

leaders n the communities,
decisions of
dﬁl'i\’e tbﬁi:

i
"

U ,g “‘i ‘!

The essence of the exercise of this function by elders in various communities lie n the
the customary law of their communities.

1 that these respected members are vast in
The role played by these members of the community in resolving disputes among the;
subjects is not only 2 practice but a significant element of customary law: peaceful ap;

ensure a continued peaceful co-existence among the
ibrium of the society as a corporate whole.

i
¥
j P

harmonious resolution of dispute to

people as well as the maintenance of social equil

ubadanoflbadan.AlnkeongbaandTimiofEd:mmab

Oni of Ife, Oba of Benin, Oba of Lagos, Ol
See Daibu A. A (n 19) 104.

47 Akanbi M.M. (n 25) 41.
“0luduro, O., Trends in Nigeria Law™ in Oluduro et al (eds.). Essays in Honour of Oba Olateru-Olagbeg I

Olowo of Owo Kingdom (Constellation Nig. Publishers) 462
#The king’s Court serves as Appellate Court, which can review the decision of the family heads, elders a
chiefs at the instance of one of the parties. See Akpata E, The Nigerian Arbitration Law in Focus (n )1, fore

gamp!c in Benin Kingdom in the southern part of Nigeria.
Emiola, A, The principle of African customary law, (Emiola Pub Nig. 1997) p .1; Igbokwe V.C. Dx
f::n!emcm among Ibo and community Justice in North America P. 451; Akanbi M.M. (n 25) 41. o
Okfkclfcrc, A. I, “The Recent Odyssey of Customary Law Arbitration and Conciliation in Nigena's AX
go%t (2005) 5 (No.1) Modern Practice Journal of Finance Investment Law, p.130
e arbitration’... in the mouth of the African, refers to all customary s disputes
| ; omary settlements of o
than by the regular courls. The aim of such a transaction is not the rigid decision of the dispute and
imposition of penalties, so much as reconciliation of the two parties and removal of the disturbance of the P
E?;;n ~§.;€$Allom Essays in African L_aws. London: Butterworth (1960) p. 126; O. K. Edu, “Effet i
e -Mﬂf} bitral Awards on Substantive Litigation: Setting Matters Straight,” Available ool *
2 Jéozﬂ;'\;.rﬁgz\;'gu&u.comfamelNcustomary‘/.lﬁlaw‘/ﬂﬁand‘/dOpmdu:efEFFEC!%ZOCUS’mm
«20ARBI AWARDS%200N? ‘ * 9 20SETTING%20MA
ERSAISTRAIGHT s Ao o Sziit;ff:\g?vsmounmmmm NG%20MA
SThe eiders, chiefs and familis head are generally refe i '
Ao mua P33 y referred to as members of the native tribu




Advantages of Customary Arbitration
3.6

peing observed and established by writers of repute that courts litigation system in
has being : . : ; .
- :on of disputes has the disadvantages of being time consuming, expensive, less
resolutio ; : . )
dly, unpredictable, discriminatory, cumbersome, technical to mention but few.** These
friendly,

nted for the global acceptance of the option of arbitration mechanism as an alternative
accou

dispute resolution of disputes.

In the realm of customary arbitration for instance, because it is part of the community and
being the customary method of administration of Justice, customary arbitration has the
advantages of being quicker, not technical, cheap and predictable. Furthermore, all the
cumbersome procedures in litigation system are not applicable to Customary arbitration, the
disputing parties have the choice of choosing their arbiter, the parties determine the venue of
arbitration and the procedure to be followed, it is more friendly in nature and preserve
personal relationship in community and less expensive, there is no requirement to employ
legal representation to stand for parties; and parties or witnesses attend without hesitation due

to respect and fear for the elders.

Additionally, customary arbitration is more susceptible to be respected and submitted to than
modern arbitration because of the tendency or an obligation to Teéspect customs and traditions
and fear of sanction and or as in Islamic law respect and acceptance of arbitration is
considered as religious obligations and or fear of sanction like banishment. It 1s equally
submitted that dispute resolution under the customary arbitration brings about an amicable
settlement of dispute without creating further acrimonies between the disputing parties which

1s the case in litigation.

3.7 Disadvantages of Customary Arbitration

Recourse to Customary arbitration is very low if not totally forgotten. Customary arbitration
like all Customary law is not codified except Islamic arbitration which has its laws contained

i the Quran, the traditions of the Prophet Mohammed and other subsidiary Islamic

———

P Alfred A. op cit, Gadzama J. K. Inception of ADR and Arbitration in Nigeria, NBA Conference Abuja (2004),
Dele P. Supra (2005) What is Alternative Dispute Resolution? Dee-Sege Nigerian Ltd Lagos, Aina K. (1997)
Alternative Dispute Resolution (ADR): Solution to Court Congestion, The Guardian Newspaper page 24, Giaus
E. (1997) The Law of Arbitration in Nigeria, Longman Nigeria Ple, Akanbi M. M. op cit and Abdul A. Y.
(2002) Arbitration in Nigeria; Problems, Challenges and Prospects, Ilorin Bar Journal vol. 1,
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A
legislations. This of course is disadvantageous to 1its application in Nigeria Same F
3

considered personal law only limited to adherence of Islamic faith.

Most people handling customary arbitration are not trained arbitrators, therefme, e
procedure and the award may be faulted if appealed against in court. Similarly, a CUStOMmg,
arbitration award cannot be enforced except upon the application of a party to court for i, .

negates the advantage of customary arbitration as being quicker and less expensive.

It is painful to note that one of the striking disadvantages of the binding effect of customay,
arbitration is the freedom parties enjoy not to accept the decision or the award at the time j
was made. Any of the party who is dissatisfied with the decision of the arbitrators has th,
freedom to abandon it. This freedom was confirmed in Awosibe v. Sotunbo, where th
Supreme Court per Nnmaeka-Agu JSC (as he then was) observed, “...his (dissatisfied pant;

filling of a writ of summons was a positive demonstration that he never believed there was;

binding arbitration and his abandonment 0

f the gentlemen’s agreement reached betweg
I] NQ-

Likewise, the Supreme Court per Edozie JSC accepted the above position in Okerek
Nwanko where it was held that the legal implication of the evidence of Appellant g
respondent initiation of action against the arbitral award in Exhibit B is that Exhibi g
(decision of a customary arbitrator) is not binding on the parties.57

3.8 Challenges to the Practice of Customary Arbitration in Nigeria

The legality of the practice of customary arbitration in Nigeria has been a subject of inters
debate by jurists and legal scholars™. Although, issues like its nature and scope, featurs
conditions for its validity, effect and award have been pronounced upon and appears settkl
by plethora of decided cases. The practice of customary arbitration is still facing a lot¢

difficulties in its operation and continuous use in Nigeria as a means of dispute settlen<

j Awosibe v. Sotunbo [1992] S NWLR (Pt 243) 514,
“chfmka r;;‘:mko [2003] 4 SC (pti) 16 at 29 and Okere v Nwoke [1991] 8 NWLR (Pt. 209) 311.
ge?ar il G,’EZ?_lef(I, “The Prerequisites of Customary Arbitration,” The Journal of Priv? *
ﬁn} :u. (199'.:19?.3) Vql. 16, p. 32; Ezejiofor, abovenate 3, pp. 22-26; Oba, above note 1, p 13% A o
ve note 2, pp. 113- 178:Ayinla. above note 2, p. 254; | Imam, “The Legal Regime Of Customary A

In Nigeria Revisited” (2010) Vol. 3 d
. (2010) Vel. 3, No. 2 Cof!ﬂut‘nce Journal of Jurisprudence and International Law. kj
Ayingba available online

Suate University,

%[t)nr; \:1 \:‘ ‘uz&m; edu.ng 'publi;arims imami UNIKOGI%20CUSTOMAR Y2204 RBI’TRA“O‘\"."W:'?&
A. Ariyoosy, “Customary Arbitration as a Dispute Mechani Operational Framewok &

Per Rem Judicatam, University of llorin Law Journal. Vol. S.NS:.‘ ?nzdog; P 102 onal F
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: wdent from the vanous jul“l“‘i“l pronouncement \ ;
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1
qing and ar tmes confusing decisions of the courts on the basie el
0 elements oy

confle
Jeristics of vustomary arbitration. It 18 in this light that the basic
: * basic challonges faci
ng the

chams

practice of customary arbitration will be discussed.

1. Voluntary Submission

Voluntary submission has been said to bo the basis of arbitration and it is universal to the
concept of arbitration under all legal systems.**While this might be true of convent
qrbitration, it 18 doubtful if the same can be said for customary arbitration as cust -
arbitration is not founded on the basis of a formal, contract but social de;ricc fom.hr::
maintenance of a stable and harmonious sncicty““.Volumary submission under cuat::r t
arhitration must be to body of persons recognize as having judicial authority unde'r“::’
custom of the parties. The courts in some other cases have continued to pronounce th:t
submission 10 elders or Chief is an ingredient for the validity of customary arbitration. It is

humbly submitted that the same problem of generalization of the yardsticks still apply here

3. Prior Agreement to be bound by the Arbitrator's Award

There are divided opinions on whether an agreement to be bound constitutes part of the
conditions for the validity of an arbitral award. Agreement to be bound, though controversial,
is fundamental to the validity of an arbitral award under English arbitration. However, it is
submitted that this condition which was borrowed from the English common law system has
now been made a requirement for customary arbitration. Unlike Customary arbitration,

English style arbitration is strictly contractual, based on agreement of both parties.

3. Option to Resile

# Ladipo, above note 6, p. 1 15.
% gou v. Ikewibe, supra, where on picked on the portion of the

plaintiff's pleadings where it was

Nnaemeka-Agu JSC in his dissenting opini
averred that the plaintiff ‘summoned’ the defendant before the chiefs and
elders of the parties’ community and he reasoned that the word ‘summoned’ employed in thepleadings, drafted
by a lawyer, must have been deliberate, and should be interpreted technically because it originated from the old
common law writ of summons. His Lordship went further to opine that since the word summons connotes a
command to appear, a subsequent submission to such summons could not be voluntary. He however concluded
that the arbitral panel in question, even if it had purported to summon the defendant, had no power to do so. -
Also in Yaw v. Amobie [1958] 3 West African Law Report p. 406 at 408; where it was held that it is very rare
for two people who gre quarrelling to meet and agree together that they would submit their (,’usput_e to arbitration.
The usual thing is that one party makes a complaint to somebody, the other party is sent for, and if he agrees, the

party to whom the complaint is made arbitrates uponthe dispute.
61




e that the cardinal distinguishing factor of Rl
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arbitrators would be free to abandon it

98 el Vs

o

On the other hand, Takkimis applicable 1o all types of disputes except those that are expres
forbidden by Islamic law™ or on account of public policy.**

* Ladapo, Customary Arbitration in the Nigeria Junsprudence, p. 22.

© A Asouzu, International Commercial Arbitration and African States Practice, Participation and lestines
Developmen: (Usued Kingdom CambndgelUnsversity Press), 2001, p. 146,
”mvuuuqma--umgmwormwwmmmmmiﬂf
effect that sale of family land can oaly be done by the head of family with the consent of the acce
representatives or pncipal member of the family. Therefore any alienation purporting to transfer family -
without the requisite consents is void ab initio. Adenle v. Olade [2002]18 NWLR (Pr799) 413; Adew~
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arbitration taw was the Arbitration Ordinance 1914 modeled based on the English Arbity,,, ¥
Act 1889 It was later re-cnacted as the Arbitration Ordinance 1958."'This ordinance wa, |
force until in 1988 when Nagenia adopted the United Nations Commission on Internatio,,
Trade Law (UNCITRAL) Model law on International Commercial Arbitrationand the Ne.,
York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1955
thereby enacting the Arbitration and Conciliation Decree 1988. 7 This decree was largey,
significant as it provided for rules governing international and domestic arbitration and mac.
On the transition from a military regime to a democratic setting. the Asbitration an:
Conciliation Decree became an Act codified under the Laws of the Federal Republic ..

Nigeria This Act has refined customary arbitration in Nigeria. Under section 1 of the Ac;
provides that

‘Emymwshﬂbehwﬁﬁngmmﬁnedil)(a)hamsigt
by the parties: or (b) in an exchange of letters, telex, wwlegrams or other mean;
communication which provide a record of the arbitration agreement, or (<) in ,
mdmdmmammmmmam%‘;
wisdhgedbymmanddaﬁedbyamﬂﬂ(l)mmfmma%
to a2 document containing an arbitration clause constitutes an arbitration agreemer; -
uchwmjr‘tc:ishmiﬁnguﬂthcmfmismhaswmkeﬁmdmncpancfﬁ
<ontract.”

Mljmcmphnﬁsisphcedmamincnagmcmeﬁdu‘inghmadidm&h
parties to submit their dispute to arbitration. Customary arbitration which is based on o
Mbmmwﬁhhpﬂmﬁmﬁyme@m“’m
m&mwmamhmofﬂtmmmwcmﬁm&

Msmdﬁmmknmnymwmmﬂnawadaﬂzm:
was made as in the Awosibe v. Sotunbo -




e (N

from abandoning the award or pursuing such matters dealt with in the award in
party

ation. It DECOTES better as Section 31 (1) of the Arbitration and Conciliation Act
ling

(AC )
SeC(iOﬂ 320

! provides that: “An arbitral award shall be recognized as binding and subject to this .

f this Act, shall, upon application in writing to the court, be enforced by the tive

)y : ) ¢

sourt” " Hence the award would be enforced in the same manner as a Judgment or order of a T:

otk This signiﬁcantly recycles the mode of procedure in customary arbitration. Also 19¢

judicial assistance is rendered here as the court helps in enforcing an award. In Ras Pal Cei ?:JP

Construction Company Ltd. v Federal Capital Development Autlzority79it was held that “an tele

to Arbitration proceedi i - 38)

Jward made pursu'ant . p eedings coTastltutes a final judgment on all matters 1ad

referred to the arbitrator. It has a binding effect and it shall upon application in writing to the it

court, be enforced by the court... it t{o

. s \f

More so, New York Convention on the Recognition and Enforcement of Foreign Arbitral 10:

Awards marks a significant recycle of customary arbitration. The Arbitration and conciliation &

Act (ACA) adopted Article 1 of the Convention enshrined in its Article 54.*' Article 1 of the ]z}l

New York Convention stipulates thus: tf

fi

This Convention shall apply to the recognition and enforcement of arbitral awards '
made in the territory of a State other than the State where the recognition and

enforcement of such awards are sought, and arising out of differences between persons, ?l

whether physical or legal. It shall also apply to arbitral awards not considered as ;

domestic awards in the State where their recognition and enforcement are sought.* ™

1t

Section 54 states provides that: {

Without prejudice to section 51 and 52 of this Act, where the recognition and
enforcement of any award arising out of an international commercial arbitration are
sought, the Convention on the Recognition and Enforcement of Foreign Awards
(hereafter referred to as “the Convention”) set out in the Second Schedule to this Act
shall apply to any award made in Nigeria or in any contracting state: a. Provided that
such contracting state has reciprocal legislation recogmsmg the enforcement of arbitral
awards made in Nigeria in accordance with the provisions of the Convention; Section54
(b) provides that the Convention shall apply only to differences arising out of legal
relationship which is contractual.

® See Fidelitas Shipping Co. Ltd v V/O Exportchleb [1965] 1 Lloyd’s Rep. 223, C.A.
Arbltrauon and Conciliation Act Laws of the Federation of Nigeria 2010.
"Ibid.
[2001] 10 NWLR (pt. 722) p. 559 at 562 para. 3.
5 t:s Pal Gazi Construction Company (supra)
ws of the Federation of Nigeria , 2010 . '
“New York Convention 1958, Available online at hitp:/WWW.euro

arbitration.org/resources/en/nyc_convention_en.pdf. Accessed
August 18, 2014
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4. Lagos Regional Centre for International Commercial Arbitration

3. The Intemnational Chamber of Commerce (Nigerian National Commitiee)
6. Lagos Court of Arbitration
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of other sections of the population.”™

Tlntigsays&h;ﬂmeispowerinﬂnmystewandmofﬁnﬁﬁgimsmE
itshnguage,&edmssofcamselmdthefmmalcomﬁmmmcﬁmumgﬁm;
Mammpapm:aﬁngﬂmtpowa'mﬂwotedsm.lheym\mﬁkﬂymm«
deference the public accords to their judgments.*® Lawyers may act likewise.

Cain, M. (1976) “Necessarily out Of Touch: Thoughts on the Social Organisation of the Exgis
Carlen (ed). The Sociology of Law, Keele, UK: University of Keele p24.

* Sarre, R. Uncerainties and Possibilities: A discussion of selected criminal justice issves it
Australia, (1994) Adelaide: Upiversity of South Australia P16-20. o
“Elson, J(1989) “The Case against Legal Scholarship; or, if the Professor must Publish, mes %’
perish?" Journal of Legal Education, p.39 (3), 343-381.
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6.4 The adversarial system is culturally determining and dete

. that the rate at w;
There is, finally, an argument, albeit from one particular paper, s g;ch Pegy,
indicator of lega re.
choose adversarial, litigious approaches can serve as an indicat g B s,

S ct of the system g . .
research conclude that ‘legal culture’ is as much the produ 2 1t i i

generator and does not exist outside of legal institutions.

7. Conclusion

The attitudes of courts in the determination of the binding nature of an award gjye,, Un,
Customary arbitration, using the parameters of modem arbitration, has caufed CO“Siderah‘;
damage to the essence and potency of customary arbitration practice in Nigeria. In orde, toj
authentic, it is contended that judicial development of customary arbitration, must T€spong,

the traditions and goals of the people whose society is under consideration. It shoulq not
subject to a validity test by reference to arbitration under the received English 1,

Arbitration has become a globalized occurrence in the world today and most importam‘
fondly resorted to for settlement of international and domestic commercial agreements, A,
result, there is need to revisit arbitration under the Nigerian Customary law taking iy
consideration that access to justice is becoming a mirage for indigent persons in the S0cie
due to very high cost of litigation hence there is the to enlighten the citizens of the laudsy
advantages of customary arbitration else majority denied of legal justice may resort to sl

help and this will wreck-havoc to the peace and of the society and the country as a whole,

The adoption of the Customary arbitration will assist in the reduction of cases before the o0
especially trivial issues or dispute which can ordinarily be resolved at community l
amicably settled through customary arbitration but were taken to court and this wiﬁ asw
lead to prison decongestion across the country due to its .quick and less technical proc

adopted in customary arbitration, Lastly, the incidence of incessant strikes will becom




