THE NIGERIAN CAPITAL MARKET
REGULATION
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Introduction

he capital market is a vital instument ol economic growth. It is a
marke! where capital funds (equily and debt) are fraded. Thus, i
olfers corporale business organizalions and governments the forum
and means 1o raise long-lem funds al a cheaper cost than that of
he money markel. The Nigerian Capilal Market is an important
marke! In Afiica, second only 1o the South African market in terms
ol sophistication and market capitalization, Government and self-
requlatory organizations regulate the capital markel because of its
importance to the economic growth of the country. The regulation
secks 1o ensure that the markel is fair, efficient and transparent fo
such an extent as to adequately protect investors and the
economy. the latter from systemic effect of market failure.

This article presents an overview of the Nigerian Capital Market
and its regulatoty structure. i defines a capital market and
discusses the functions of a capital market as well as the objectives
for the establishment of the Nigerian Capital Market. It traces the
evolution of the capital market as well as its regulation, and
evaluates the current structure for regulating the market as well as
for settling disputes among the market participants. In conclusion, it
offers suggestions for a more effective regulation of the market so
as to enable it cope with new challenges.

The Capital Market

A capital market is @ market for trading capital funds (debt and
equity). It is a forum for corporate business organizations and
governments to raise long-term capital, and it traditionally exists in
contra distinction to the money market in which short-term debt
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nshiuments are raded ! The cost of capital in the capital market js
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mechanisms through which intermediate-term funds and long-term

funds are pooled and made available to business, government.
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and inshuments alleady oulstanding are transferred.™

The Functions of Capital Market

The capital markel is an inshrument of econom.i(_: growth that
performs the functions ol capital formation, provision ofﬁliquidity
and tisk management. In the process of capital formation, the
market brings together “capital laden investors and capital needy
businesses” for equity (common stock and preferred stock) or debt
securities  (debentures, notes,  bonds, commercial paper)
transactions.t The capital raiser issues the securities that the
investors subscribe for their money. The market provides liquidity,
" Renu Ro Bakare, Financial Marder Glossary (Lagos. Nigeria: Prince of Prints Ltd.) s.v
“Capital Markets.™
It s maportant o keep in mind that the recently introduced wniversal banking has
opened  the capital narket door o commercial banks that were money - market
mstitutions only, Hitherto, these banks participated in capital market activities indirectly
through thew subsidiavies, but they can now do not enly through those subsidiaries but
also duectly through the designated departments. The Guidelines on Umiversal Bankimg
have enhanced the definition of “banking business™ i section 61 of the Banks and
Other Pinancial Institutions Decree (BQFID) No. 235 of 1991, 1t added .. consultaney
ard advisery services relating to L‘t;i‘;'m‘ur.' and investment matters: making or
mamQing investment on behalf of any peeson: and the provision of insurance marketing
service: and caprial market business...” Thus the strict compartmentalization of
financial institutions inte money market and capital market institutions respectively is
losing most of its significance. However, universal banking raises regulatory concern.
Traditionally, the Central Bank of Nigeria regulates banking: the Securities and
Exchange Commission regulates the Capital market: while the National Insurance
t‘unnui::::im‘l regulates insurance business. To the extent that these agencies will share
regulatory functions. there must be conperation, coordination and a regular exchange of
l_l‘ﬂunmlmn. The government may need the Finance Svstem Regulatory Coordinating
, Lomunittee (FSRCC) to effectively do these. - ) ‘
1:1::];):;11:) ?11:::1\1 .:::1::» ‘l\lillll] ;‘_\‘-;t"l}- Nigerian ff\mp‘unic:\‘ and wo state governments (Fde
HLE. Dougall & i { 7 tallion l.rmp the ?\qz.a:n;m Capital Market. i
o Ter: P umantz, Capital Mardets and Institations (Englewood G
oW Jersey: Prentice Hall Ine., 19 S)opd.
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that is, ready marketability of investment instruments, by bringing in
contact those who wish to sell and those who wish to buy those
instruments. It also offers investors the means to minimize their
investment risk through diversification and hedging.’ The Nigerian
capital market performs all of these important functions.

The Objectives for the Establishment of the Nigerian Capital Market

The objectives for the establishment of the Nigerian Capital Market
are largely similar to those for establishing such markets elsewhere
in the world; the only addition being the taking into account of our
peculiar domestic needs at the time the market was established. In
its memorandum to The Panel on the Review of the Nigerian
Capital Market (1996), the Securities and Exchange Commission
("SEC"), the apex regulatory agency for the capital market stated
the objectives, inter alia, as to:

mobilize savings from the surplus economic units for on-

lending to deficit units to ensure efficient and effective
allocation of scarce financial resources;

create an avenue for the populace to participate in the
economy;

reduce over-reliance on the money market for industrial
financing;

provide seed money for venture capital development;

promote solvency, efficiency and a competitive financial
sector;

encourage  corporate  financial  discipline  and
accountability;

provide long-term financial sector requirements without
increasing the tax burden on the citizens (of Nigeria):

promote Stock Market culture.

ld. Hedging is a means of offsetting investment risk. The manager of a large pool of
fynds such as a pension fund may hedge his or her exposure to interest rate or currency
risk by buying or selling derivatives (futures or options contracts).
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Added to the apbove was the need to provide Governments g,
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the mobilization of savings for economic growth;

from less productive sectors such as

diversion of capital : _ .
productive sectors such as industries;

real estate to more

t the banking system and reduce the

to augmen ¢ :
ment on taxation for economic

dependence of Govern
development;

to decentralize the ownership of assets ad create a

healthy private sector;

avoidance of excessive concentration of economic power
in the hands of Government;

avoidance of excessive concentration of economic power
in the hands of a small private group;

to encourage more even distribution of wealth;

to facilitate co-operation between indigenes and aliens in
fostering economic development.

The Pc:rjle_{ on the Review of the Nigerian Capital Market affirmed
the validity of these objectives, and reported that most of the
ﬁ;r:;l:;le_nwls the market set out to solve still remain unsolved. Scarce
Iqrgetl:lcinre?t?urces flow to properties still; economic power is yet
o eyd e hcmd.s of Government; the economy still over-

pend on the banking sector; the private sector is yet unhealthy:

b -
[he first Federal G
al Government of Nigeri S ; i ‘
the Lagos Stock Exchangc was cstaﬁliﬂ]?t]a“an Stock was floated in London long betore
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there are still not enough foreign investors and the problems of
distribution and concentration of wealth persist.”

When the Lagos Stock Exchange was incorporated, its

memorandum of association stated the objectives of the market,
inter alia, as follows:

(a) To provide facilities to the public, in Nigeria for the
purchase and sale of funds, stocks and shares of any
kind and for the investment of money....;

(e) To correlate the stock-broking activities of its members
and facilitate the exchange of information for their
mutual advantage and for the benefit of their clients
and to offer facilities whereby the public can be
informed of prices dealt in by members....;

(f) To co-operate with the Association of Stockbrokers and
Stock Exchanges in other countries and to obtain and
make available to members information and facilities
likely to be of advantage to them or their clients....

The Evolution of Nigerian Capital Market Regulation

The principal statute that regulates the Nigerian Capital Market is
the Investment and Securities of 1999 ("ISA")8 The ISA has re-
established the Securities and Exchange Commission (“SEC")? as
the regulatory apex organisation for the capital market. It also
makes extensive provisions to regulate dealings in securities and
market participants. It empowers the SEC to make rules and
regulations for the capital market, pursuant to which the SEC has
made extensive rules following the pattern of those that regulate
the major capital markets of the world.'0

1. See the Report of the Panel on the Review of the Nigerian Capital Market.

. 1999, No.45.

th:crce No. 71 of 1979 (now repealed) originally established the SEC.
See Securities and Exchange Commission. Rules and Regulations Pursuant to
Investments and Securities Act (1SA4) of 1999 ¢f The United States Securities Act of
1933 — General Rules and Regulations 17 CFR 230 and Rules and Regulations Under
the Securities Exchange Act 1934 17 CFR 240. For a compendium of the U.S. securities
Statutes, rules and forms, see R.W. Jennings. et al., Federal Securitics Laws — Selected
Statutes, Rules and Forms 1999 Edition (New York, New York: Foundation Press,



Nigerian Canital Marke! Regiation,

Hﬁ_ Gock Exchange, o majol inshitution of ther Capital mouked VI
Ther Stock B 'M'““'_H..f zation ("SROY) alse regulates the manked S
Self-Regulatony “‘HMI;‘\M!T\;: SLCL A el eaulatan organiaation |
h e MIJ-I.T:?nlxl::{l:“:nl -‘:.mlnnilmrmn o mantkel protessionals gy
h't"r.rkfl::n:s“ urtrrt;ﬂn rolemaoking.  inspes fu"f" ”~‘|\|:l*:h':1\m:l“1 l\?“wj
disciplinary - functions with tespect 1o s :m; ~~‘im ~:|\n‘ h'r‘;!
[‘.}t-:.rgon”t'sl"”l SROs Also \\Hp.l \\l“t,‘l!\.ﬂ.l'.ll\. € U ¢ \!t '.I'. \ " \\[‘.H\!l“\' ¢
resolution avenues tor parhicipants i the capita 'tmn : ey
dand to petform usetul |'c:5wl\lf‘~‘1‘j" roles e ‘.1.““.} TP CES oty
tamiliar with the market and padhicipants Ilmn..\l Cothe govatnment
regulator.’s Importantly, however, theit actions \l'lti \l‘.!l\li\'f o
review by the SEC undet the ISA that also charges SEC Wil the
responsibility for the tegistiation, tegulation and disciplining of the
SROs,

The ISA and SEC Rules and Regulations of 1999 recoanise as well o
regulate other SROs such as National Association of Securities
Dealers. Capital  Trade  Points  and  Secuiities Cleaiing  and
Settlement Agencies. No national association of securities dealen
has secured registration butl the existence of such an association
will enhance coordination of selltegulation. An association o
securities dealers must in addition to its memorandum and
of incorporation have by-laws or rules. code of conduet o
deaqling for members. Likewise. Q capital trade pont must hove
listing requirements in addition to its maemaorandum and articles of
association. The practice of selbregulation v expectea o
develop with the capital market.

Qrhicles

. S |
LA O

The Central Bank of Nigeria faciitated the
Nigetian Capital Market and Cooperat
the market and the SROs. In 1259, it i
Nigeria Development Loan of N4
arrangement for its marketability,

development of the
@s with the SEC to reguiate
oated the fist Federation o
milion and worked out the
s 1opresentative is on the StV

e

1999). The U.S. rules
, deeand sophisticg

s T

are wider and more n

wion of her capital ket and egal sy
a g arket and fegal syatem
Susan Nash, Robert D Strahota B

! and Anne . Sullivan, &
Structuere for an h'm;'r'gfpm Necurittes \f ;
0. o

12
1d.
Y e
See Rules 23 23,

vaneed, boaring sutable elevanes to

.1_|1 .'.-__J_u-\ Yoagna x
SRR e SR AW

AT Sevwtitios Market Jounal (Nigena) ©



L esotho L.J. Vol. 15 No. 1 147

and was the chairman of the defunct Capital Issues Commission of
1973,

Securities Exchange

The ISA defines a “Securities Exchange" as including “a Stock
Exchange or an approved securties organisation such as @
Commodity Exchange. an Over the Counter Markel, a Metal
Exchange. Petroleum Exchange, Option. Futures and Detivatives
Exchanges and such other forms of securities organisation within
the meaning of [the] Act."'* The Stock Exchange is a major capital
market institution. The Nigerian Stock Exchange (“NSE") and the
Abuja Stock Exchange Plc. (*ASE") dominate the Nigerian Capital
Market.

The Lagos Stock Exchange

The Lagos Stock Exchange (“LSE") was established in 1959,
although events towards the establishment of the Nigerian Capital
Market could be traced to the 1940s.'S In 1958, House of Parliament
appointed a committee under Professor Barback, the Director of
the Nigerian Institute for Social and Economic Research to find
ways and means of establishing a shares' market in Nigeria. In
1960. following the report of that committee, the Central Bank of
Nigeria collaborated with the Investment Company of Nigeria
Limited (later known as the Nigerian Industrial Development Bank)
and the business community to set up the LSE. It was a private
company limited by guarantee but having a share capital. One of
the reasons for the establishment of the LSE was to provide avenue
for Nigerians with surplus funds to invest locally. Hitherto, they

'S, 264.

' In 1946. the Colonial Government promulgated the 10-vear Plan Local Loan Ordinance
that provided for the floatation in London of 300,000 Pound Sterling 3% first
Government Stock. In 1957, the Government and Other Securities (Local Trustee
Powers) Ordinance came into force, allowing Trustees to invest in the securities of
public corporations such as the Coal Corporation, the Eleetricity Corporation, the
Railway Corporation and the Ports Authority. None of these corporations has raised
capital from the domestic Capital Market.
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protection and exercise some form of conliol over il it enac|e
the Lagos Stock Exchange Act! (repealed by the ISA in 1999)
granting the Lagos Stock Exchange the monopoly 1o

restrict  the practice of  stockbroking, including
stockjobbing, in the securities granted quotation by the
Exchange, to its members;

admit members, regulate them and report its aclivities
quarterly to the Minister of Finance through the Governor

of the Central Bank of Nigeria, and

report to the Minister through the Governor whenever the
Council of the Exchange rejected an application for
rnerr1b<f3rshi|::|."j

Section 7 of the Lagos Stock Exchange Act gave the Central Bank
of Nigeria the right "...either on its own behalf or on behalf of
another person, to sell or offer for sale or purchase or offer o
purchase stocks and other securities of the Government of the
Federation, whether or not they are for the time being granted a
quotation by The Exchange." That section recognized the Central
Bank of Nigeria ("CBN") as a regulatory agency for the capital
market.

The Nigerian Stock Exchange

The Lagos Stock Exchange metamophorsed into the Nigerian Stock
Exchange ("NSE") on December 2, 1977.'% with branches in some

“ See Research Department of the Central Bank of Nigeria. Twenty Years of Central

_ Banking in Nigeria, (1979), '

1961, No. 14

': Id 55.3-6.

" Following the White Paper on the report of the Pius Okigbo's Financial System Review
Panel (1976). The Federal Government se up that panel in April of that year 1o study
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major cities of Nigeria. The Exchange has three categories of
members, namely council members, ordinary members and
dealing members. The members of Council are drawn from
dedling and ordinary members. The National Council of the
Exchange is the governing and the highest policy-making
authority, and it functions through committees charged with
various responsibiliies that include listing and delisting of securities,
admission of new members and discipline. The POWErs and
functions of the Council include

Enforcement of the Articles as well as the Rules and
Regulations of the Exchange;

Investigating complaints from investors and members as
well as settling disputes investors and brokers or
members inter se,

Policing the market, and taking disciplinary measures
against erring members;

Making, amending or revoking regulations and prescribing
fees for the effective operation of the Exchange;

Granting quotation to companies, and deciding to delist,
suspend or withdraw quotation from a quoted company
when it deems it necessary;

Appointing committees suitable to the smooth functioning
of the Exchange.”

Dealing members combine the functions of stockbrokers and
jobbers. The Exchange requires dealers to deposit a sum of money

the structure and operations of the Nigerian [linancial system and to make
recommendations for improvement.

2 For the mode of constituting the Council and its functions, see the Stock Exchange
Articles of Association (as amended). See also H.1. Alile and A.R. Anao, The Nigerian
Stock Exchange in Operation, (Lagos: Jeromelaiho & Associates for the Nigerian
Stock Exchange, 1986). pp.29-30. The branches of the Stock Exchange also have
branch councils. Although they are not autonomous, they may make by-laws for
effective functioning of their respective trading floors. They do initial vetting of
application for membership and make recommendations to the National Council,
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The NSE has General Listing Requirements. These are a set of g
and regulations on companies that may be admitted to listing o,
the Exchange and the conditions for qUOff_JTlOﬂ of securities. They
also specify payment of listing fee. the ngh_’rs o.f’rc:c:hed 10 the
shares quoted on the Exchange and other obligations of the listeq

companies.??

On April 30, 1985, the Federal Government established the Secong.
tier Securities Market (“SSM") for businesses that could not meet the
Listing Requirements of the NSE. The SEC gave the purpose for
which the SSM came into operation as “...providing stock market
access to small businesses at less demanding admission rules/costs
than full quote as a means of creating opportunities for economic
growth and employment through the growth of smal
businesses.”23. The SSM provides "a wider and cheaper source of
funding for small/medium...enterprises."24

The Central Securities Clearing System

In 1992, the NSE incorporated the Central Securities Clearing
System Limited (“CSCS") as a part of its effort o modernise and
make the Stock Exchange more efficient following the
recommendation of the International Finance Corporation. The
CSCS is a subsidiary of the Stock Exchange, its clearinghouse and
depository. As a clearinghouse it facilitates the validation, delivery
and settlement of securities transactions, and as a depository. it
facilitates the exchange of stock and bond certificates as well as

*! For further reading on membership and governance of the Exchange. see H.1. Alile and

. A.R. Anao. supra. , 19-33.

~ Generally the Listing Requirements permit free transferability of fully paid-up sharcs.
{t\“ listed companies must advertise a proposed Annual General Mecting COHSPiC““”SI-‘ '
In at least two widely read newspapers at least 7 days before the meeting: The
subscription monies pending allotment and return of funds to the subscribers must >
deposited in a designated bank account appointed by the Issuing House and the
Company. All accrued interests must be paid to the Company to offset part of the cos!
of the Issue. The Council of the Exchange. its policy-making organ may at its diseretio”

.. 4dd to or subtract from the Listing l&qﬁrenmnls al anytime. '

= Securities Exeliar et )
iy Exchange Commission Quarterly Vol. 2. No. | (March 1983). p.l.
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offers custodian services. The NSE owns 51 per cent of its shares
while stock registrars, stockbrokers, investment banks and other
nominees hold the remaining 49 per cent.

Because of an apprehension that the CSCS will not be able to
efficiently cope with the volume of transactions on the securities
market, the SEC and the National Council on Privatisation (*NCP")
have considered the establishment of another clearinghouse.
However, the NSE, in a preemptive move tfo forestall the
establishment, is wiling not only to reduce its shareholding in the
CSCS by admitting more shareholders, but also to change the
name of the clearinghouse for a more national one.?

The Abuja Stock Exchange

The Abuja Stock Exchange Plc. ("ASE") was incorporated on 17
June 1998. Its promoters include the CBN, the Nigeria Reinsurance
Corporation, the Nigeria Bank for Commerce and Industry, the
Nigeria Industrial Development Bank and the National Insurance
Corporation Plc. The ASE is an automated market as it has a
trading system called the Abuja Stock Exchange Automated
Trading System ("ASEATS"). The system has software module for
Initial Public Offering ("IPO") of securities and an order-driven,
screen-based facility for the secondary market as well as security
clearing and depository facility. Thus, the market is accessible on-
line and efficient. With these facilities, the Nigerian Capital Market
is set to join the modern major markets of the world. The ASE has
three subsidiaries, namely Securities Clearing and Depository
Limited (“SCDL"). ASE Properties Limited and ASE Publications
Limited.

The SEC registered the ASE to create a level ground and an
environment conducive for compelition by qualified capital
market institutions. The monopoly to deal in shares and stocks that
the Lagos Stock Exchange Act granted the LSE and. albeit, the
NSE, was contrary to free market enterprise. Therefore, in 1999, the
ISA repealed the Act. The repealed CIC Decree and successive
SEC Acts provided for the licensing of multiple stock exchanges but

* Williams Ekanem. “NSE Opens Up CSCS for New Sharcholders™ Prurch. 19 Januan
2002, p.24.
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The Federal Government curiously and unilaterally convertod the
ASE into @ Commodities Exchange on 8 Augusl 2001 thercby
creating another monopoly in share Irading. This action has raised
a number of questions - Why should the Government sacilice
competition for monopoly? Should the establishment of a Slock
Exchange be a political decision rather than an economic
decision? Could the Government validly converl the ASE 1o
Commodities Exchange? What will the ASE really be?” One may
add, why take so much touble making rules for multiple stock
exchanges? How do we oplimise the gains of the facililies on the
ASE? How do we truly internationalise our capital markel?

The Central Bank of Nigeria

The Central Bank of Nigeria ("CBN") came into operation in 1758,
not only as banker's bank, but also to regulate the Nigerian Capital
Market in some areas of operation. The debates in the House ol
Representatives on the desirability of establishing the bank
revealed the nexus between it and the capital market. When the
Dr. K.O. Mbadiwe proposed a private member's motion for the
establishment of the bank, the expatriale Financial Secrelary to
the Government opposed the motion because he was of the
opinion that:

[yJou must have institutions, such as banks, insurance
companies, building societies, mortgage socielies, finance
houses and the like, who are prepared to buy and sell
securities at short nolice You must have a highly
organised stock exchange through which these secunty
(sic) can be marketed *°

Though the Government established the CBN belore the Lagos
Stock Exchange. the bank came lo regulate the capital market.
Section 4 of the Central Bank Act, 1958 charged the CBN “io
promote monetary stability and sound financial structure in
Nigeria."” Sections 39 of the same Act enjoins the CBN fo cooperate

** See Ahmed Abdulai. supra., 30

¥ See Research Department of the Central Bank of Nigeria, Twenn' Years of Central
Banking in Nigerta, (1979). p.38., quoting from the House of Representatives Debates.
First Session, March/April 1952, Vol.2.

" Cap.30, Laws of the Federation of Nigeria and Lagos, 1958
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apital Market., “I‘H\L“T\Il} ol e Nigena Inaue
erstty ol Ife Press, 1980), p.&
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expallence and markel development justified it, a more formal
slivciure would be esfablished with a fundamental objective of
providing the mechanism of regulaling the capital market."# This
step was consiilent with The fact that as a private company, the
Mock Exchange bogan as a self-regulatory organization. Even the
1961 Slock Ixchange Acl was ferse in confent. The Committee was
putely advisory, and allhough The Slock Markel respected its
decislons, Ihey lacked legal force and sanclion. It operated as
depatiment ol the CBN, lIs ad-hoc slalus made it idle on the

capifal markel 1o the exlent that it handled only twenty issues in
Ihe foutleon yoars of its existence. ¥

In 1?73, 1he Tedaral Governmenl enacfed lhe Capital Issues
Dectoe! (how repealed) creating the Capital Issues Commission
("CIET) that replaced the Capital Issues Committee.#! Under the
second  Nalional - Development  Plan, the Government had
promulgaled the Nigerian Enlerprises Promotion Decree in 1972 to
putsue the fist phase of indigenisation of foreign enterprises doing
business in Nigeria, If envisaged that capital market activities would
Increase and raise more than ever the need to protect investors. It
found the Capital Issues Commiltee incompetent for that

important role.*? The Capital Issues Decree charged the CIC with
Ihe duly of determining:

the price at which the shares or debentures of a company

are lo be sold to the public either through offer for sale or
by direct issue;

the timing and amount of any subsequent public issue of
shares or debentures by that company; and

"0 Sanusi, “Capital Market in Nigeria™ in Nigerian Commercial Laws: Problems and
Perspectives, ed. LA, Ayua. (Kaduna: Layon Seeurity and Colour Printers), p. 136,

“ Olawaoyin, siupra

1973, No. 1L

e cle comprised the Chairman who was a representative of the CBN and one
representative  cich oft the  Federal  Ministries o' Finance.  Trade, Economic
Development and Reconstruction and Industries as well as a representative of the Stock
Lxchange, and three other persons appointed by the Minister of Finance. The enabling
Decree clearly pave the leadership role to the CBN,

2 Olawoyin, supra p.l7.
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matters incidental or supplementary to the

such other s the Commission may at its discretion

foregoing 4%
determine.

The Capital Issues Decree also penalized companies ’rho’r Issued q
prospectus inviting members of the _pubhc to subscribe to thej
shares or debentures without the prior approval of the CIC g
regards the price at which the shares or debentures were fo be
sold and the fiming as well as amount of the sale. The fine payable
by the company that contravened the law was Ter? ’rhogsond nairg
(or about twelve thousand US dollars Theﬁ]. Any of its officers found
guilty paid a fine in like sum or went to jail for at least ’rhree years in
the alternative.#¢ Any person with grievances relating to the
decision of the CIC could appeal not to the courts but fo the
Commissioner (Minister) for Finance whose decision on the matter
was final.#s The Capital Issues Decree never intended to regulate
the Stock Exchange, and the CIC never did, but it had statutory
powers and performed more functions than the Committee it
replaced. It approved fifteen issues in ifs lifetime. 4¢

The Capital Issues Decree limited the jurisdiction of the CIC to
public companies only.4’ Because of that many of the companies
affected by the first phase of indigenisation escaped its regulatory
oversight. Only 28 of the 430 of the companies were public
companies. Therefore, to rectify the situation at the second phase
in 1977, the Federal Government empowered the CIC to

determine the prices of the shares of all enterprises that were
indigenised whether public or private .48

The volume of securities fransactions during the second phase of
Indigenisation sensitised the Federal Government to the

Y 1d s.1(2).

Y 1d 5.4,

“Id s.6.

j: See Alih.: and Anao. supra. . 39.
By section 4(1) these are companics which by their articles of association are “nol
prcclun_lcd among other things. from issuing invitation to members of the public 10
subscribe for shares or debentures™ whether or not such shares were to be dealt in on d
Stock Exchange. ‘

48 o s . y
See the Nigerian Enterprises Promotion Decree Act, No. 3 of 1977 (since repealed). s9.
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inadequacy of the CIC and led 1o the aiablishimoent ol the
securtios and Exchange Comimission,

The Securitios and Exchange Commission™

The Securifies and Exchange Commission (“SEC") 14 the requlatory
apex organisation of the Migeran Capital Markel, The Federdl
Government establishead it informally in 1977 following the report of
the Commiltee on the Review of the Nigeran Financial System
(1976)."0 That Commitice recommended  thaf  the SEC be
established to, Inter alia, "register all securities, proposed for offer or
sale 1o the Nigerian public or for private offer if they are to be kept
ultimalely by persons other than those to whorn the offers were
made, register slock exchanges and securilics dealers and their
agents...."" The Government gave SEC legal status in 1979 through
the Securifies and Exchange Cormmission (SEC) Act of that year,”?
In 1988, the Government repealed that Act and re-enacted it as
the Securities Exchange Commission Act of 1988 (later 1990).5%

The 1988 Act re-established the SEC with following functions:

determining the amount of, the price and the time at which
securities of a company are to be sold to the public either
through offer for sale or subscription;

registering all securities proposed to be offered for sale to,
or for subscription by, the public or to be offered privately
with the intention that the securities shall be held

ultimately other than by those to whom the offers were
made,

maintaining surveillance over the securities market to
ensure orderly, fair and equilable dealing in securities:

e T —

“ For more reading on the Sccurities and Exchange Commission up till 1995, see SEC
. !;'w.u'.-n'.'rrm and Iunctions. {Il,ugus.‘Nigc'ria: Sccurities and Exchange Commission)
'” Otherwise known as the ()klgbu Commitice.
P.N.C. Okigbo, Nigeria's Financial System, Structure and Growth. (Essex: Longman
" Group, 1981), p.212.
i 1979, No, 71.
1988, N0o.29 (re-enacted in 1990 as a chapter of the Laws of the Federation of Nigeria,
now repealed by the Investment and Sceurities Act. No 45 of 1999 that has re-
established the SEC with modified and expanded functions, )
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to the provisions of its enabling Act.5¢ In addition, Ihe acl crealed
civil liabilities and offences as well as gave the Federal High Courl
jurisdiction not only aver them but also over violation of Ihe rules
and regulations made under that Act.?’

One important function of the SEC that a good number of market
operators and scholars found inappropriate was its determination
of issue and offer price of securities, a role that ils predecessor the
CIC also performed. That role contradicled the tenets of fiee
market and opposed a healthy development of the capifal
market. The regulatory organisation ought to have ensured an
orderly and transparent market, and left the market to efficiently
determine securities prices.® In response to the observations, the
SEC ceased in 1993 to determine prices of securities, and
transferred the function to issuing houses under prescribed
guidelines. The issuing houses also inherited its allotment functions.
This initiated the deregulation of the capital market as announced
in the federal budget speech of that year.s?

In 1990, the Companies and Allied Matters Act ("CAMA")¢® came
into effect. Part XVIl of it covered deadlings in the company
securities and charged the SEC with its administration. Issues
covered by the Part included public offer of securities. registration
of securities, prospectuses. allotment. unit trusts, reconstruction,
mergers and takeovers as well as insider trading. The Investment
and Securities Act ("ISA")é! has repealed Part XVII of the CAMA
and the Securities and Exchange Commission Act of 1990. All of
the repealed part is now Part XVIIl of the ISA.

The SEC has been re-established and recomposed by Part | of the
ISA. That part also prescribes a Code of Conduct for its members. It

*§.23. The SEC in 1989 made SEC Regulations. 1989 pursuant to its rule-making power.
laying the foundation for securities regulation in Nigeria,

"7 See 55.25-27.

** See Alile and Anao. supra. . 43-44. See also Ahmed Abdulai. “History of the Nigerian
Capital Market: The Legal Perspective”™ (paper presented at the seminar on The
Securities Laws and the Capital Market organised by the Securities and Exchange
Commission. Abuja. Nigeria, 5-6 December 2001.)

* See SEC Evolution and Functions, supra. . 32.

* Cap.59. Laws of the Federation of Nigeria. 1990.

*' 1999. No.45
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facilitate the establishment of nationwide system for
securitios trading in the Nigerian capital market in order to
protest investors and maintain fair and orderly markets:

facilitate the linking of markets in securities through
modern communication and data processing facilities in
order to foster efficiency, enhance competition and
Increase information available to brokers, dealers and
Investors;

act in the public interest having regatd to the protection of
investors and maintenance of fair and orderly markets,
and to this end to establish a nationwide trust scheme to
compensate investors whose losses are not covered
under the investors protection funds administered by
Securities Exchanges and Capital Trade Points.

keep and maintain separate registers of foreign direct
investments and foreign portfolio investments;

register and regulate central depository companies,
clearing and settlement companies, custodians of
securities, credit rating agencies and such other agencies
and intermediaries;

protect the integrity of the securities market against the
abuses arising from the practice of insider trading:

act as regulatory apex organization of the Nigerian capital
market including the promotion and registration of self-
regulatory organizations and capital market and trade
associations to which it may delegate its powers;

review, approve and regulate mergers, acquisition and all
forms of business combinations;

conduct research into all, or any aspect of the secunties
industry;

prevent fraudulent and unfair trade practice relating to the
securities industry,
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i ' h other

h other functions and exercise suc
oti sistent with the Act as are necessary or
ct to the provisions of the Act:

perform
powers not incorj
expedient for giving full effe

Pursuant to its powers under the ISA, the S'E’C has established fg,
specialized departments to regulate 5ecurlt|§-s exchanges, capiiq
market operators including investment cdws?rs and Consultants,
collective investment schemes, and business combination;
respectively. In addition, it has upgraded the Research and Markei
Development Division to a full department and established g
Compliance and Enforcement Department. It has also crgo_ted the
Department of Human Resources out of the Administrative
Department.

The Investment and Securities Act

The Federal Government enacted the Investment and Securities
Act ("ISA")¢ in 1999 following its acceptance of most of the
recommendations of the Panel on the Review of the Nigerian
Capital Market of 1996 (Odife Panel). For the first time, Nigeria has
a comprehensive statute for the regulation of its Capital Market.
The Act focuses, not only on the market institutions, but also the
frade in securifies. Its overall objective is to ensure a fair, orderly
and fransparent market. Hitherto, Capital Market statutes and rules
were scattered in several statute books and were outdated. The
Act has repealed the Lagos Stock Exchange Act, 1941 and the
Securities and Exchange Commission Act, 1990 as unsuitable to a
modern market.. In addition, it repealed the provisions of Part XVII

of the Companies and Allied Matters Act, 1990 and incorporates it
verbatim as its Part VIII.64

The ISA has two hundred and sixty-five Sections divided into Sixteen
Parts as well as Four Schedules. Part | reestablishes the SEC and
stipulates its membership as well as their code of conduct. Part |l
provides the functions and powers of the SEC. These functions and
powers are broader than the rather restrictive one under the
repealed SEC Act. Part |V gives SEC financial autonomy to

“* 1999. No.45.
** Cap.59. Laws of he Federation of Nigeria, 1990,
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"charge. retain, and utilise for its purposes fees collected for the
services rendered by it" under the Act.é5

Part V empowers the SEC to reqgister Securities Exchanges and
Capital Trade Points. By virtue of this Part and other provisions of
the Act. the SEC could register and regulate more Stock
Exchanges in Nigeria. Part VI regulates the registration of capital
market operators. The latter include securities dealers, stockbrokers,
sub-brokers, jobbers to issues of trust deeds, registrars fo issues
investment  bankers, issuing  houses, underwriters, portfolio
managers, investment advisers, and such other intermediaries as
the SEC may licence in accordance with the Regulations made
under the Act. Under this Part, the SEC for the first time in Nigeria
has been registering solicitors, engineers, surveyors and other
professionals before they could be consultants in the capital
market.ss However, the Federal High court recently decided that
the SEC has no power to register solicitors whose participation in

the capital market is merely incidental to their practice of their
profession.

In Prof. A.B. Kasunmu SAN v. Securities and Exchange Commission
& Anor.,*” the plaintiff asked, inter alia, for:

3. A declaration that the [SEC] has no rights or powers
under the provision of the ISA or under any other law to
demand, direct and/or insist that the plaintiff must be
accredited and registered with the [SEC] before the
plaintiff can act or be appointed as a Solicitor to any
capital market transaction and more particularly before
it (the Plaintiff) can act as Solicitor to a company in a
public issue.

4. A declaration that any regulation made by the [SEC]
requiring a Solicitor to be accredited and registered
with the [SEC] before the Solicitor can act in a capital
market transaction is illegal and ultra vires and
inconsistent with the provision of [the ISA].

68
TISAL s 15 (1.
* SEC Rule 39 elaborates on who should register as well as the requirements and method
- of registration.
Suit No. FHC/L/CS/70/2002 (Unreported).
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The plaintiff has been, A
Chartered Bank Plc. The bq .
so as to raise fund on the Nigerl

i all malerial fimes, the Solicitor
nk intended to publicly issue sceuj.,
an Capital Markel. and it inforry.

ici issue. The SEC relused 1o pey
S ey the el el ”'ﬁI‘e Srswtljesz-: the SEC ur;crcdilr;d url:l
the plaintiff to act in that capacily o 30, 258(1) and 264 of |
registered it under sections 8(f), 9(b). 27. 50 oy = Bl of th;
ISA as well as Rule 39 of the SEC Rules an €g lf}f}: mace.
pursuant to section 258 of the ISA. The SEC .co'nlended. inter u.hu
that the phrase "... and such other intermediaries ossomqied wilh
the securities Industry..." in section 29(1) of the ISA III:1C|U(JQ(1
Auditors, Reporting Accountants, Valuers and Legal Practitioners i,
the Market Operators registrable by the SEC'. Consequently, the
plaintiff sought the above declarations, arguing successfully tha
the phrase excluded Legal Practitioners to the extent that section
29(1) of the ISA specifically mentions those that the SEC mus
register. The plaintiff persuaded the court further that only such
other intermediaries that buy, sell or deal in securities on the capital
market must be registered with the SEC, and the plaintiff does not
deal in securities within the meaning of section 264 of the ISA. In
addition, the preparation by the plaintiff of the offer documents,

confirmation of the facts in the documents and like matters is
incidental to the profession of a Legal Practitioner.

The court held that:

Beside the fact that a Legal Practitioner is not specifically
mentioned in sections 29(1) and 30 of the [ISA], section
264 of the same Act goes on to expressly enact that an
Investment Adviser does not include a Solicitor and
Advocate or Accountant in practice whose carrying out of
the business is solely incidental to the practice of his

profession. It is therefore my view ...that it is not the
necessary intendment of the Act

Practi@ipners amongst those to be
Securities and Exchange Commission 58

gulate Corporate g

nd Individual Capital Marke!
by the Combined e -

Operators and if ffect of 29(1), 30 and 264 of

* 1d..p:22.
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the act, a Legal Practitioner whose carrying out of business is solely
incidental fo the practice of his profession is not a Capital Market
Operator and is not to be registered, then Rule 39 of the Rules and
Regulations which provides that Legal Practilioners and other
professionals whose opinion directly impact on Capital Market
fransactions are also subject to registration by the [SEC], is at
variance with the necessary intendment of the Act, and is

inconsistent with the express provisions...of the principle (sic) Act
and so it is invalid ....

Parts VIl and VIII of the ISA deal with the duties of SEC to register
securities®” and to maintain registers of interest in securities as well
as public offer of securities and invitation to the public to subscribe
securities respectively. These Paris require extensive disclosure of
material information, and information is the means by which
securities regulation is enforced and investors are protected. The
items of information in filings with the SEC reflect what investors will
consider material to their decisions. The latter Part contains anti-
fraud provisions and penal sanctions for the violation those

provisions. Part X pendlises the creation of “false market in
securities” and "insider trading abuses".70

Part IX deals with the conduct of securities business,’! and
empowers the SEC to prescribe "margin requirements"’2 so as to
discourage excessive use of credit in securities transactions. Part Xl
regulates mergers, take-overs and acquisitions,’3 while Part Xl
(inadvertently numbered Part Xl) deals with the regulation of
collective investments’4 such as unit trust, investment trust, pension
fund, community savings and venture capital.

“ SEC Rules 40 and 107 elaborate on registrable securities. the registration requirements
and the method of registration. The registration provisions are very important because
it is not always clear what instrument is registrable. and a failure to register a
registrable instrument has dire legal consequences. including imprisonment.

" Gee also SEC Rules 106-118 (Ss.81-89 of the ISA for Rules 111-118). Rule 110
prohibits the use by securities traders of manipulative and deceptive devices and
contrivances to defraud any person, [t also defines “insider”

"' See generally sections 74-80 of the ISA for SEC Rules 98-104.

L “Margin™ is the amount a customer deposits with the broker when he borrows from the
broker to buy securities.

7 See also SEC Rules 228-238

" See also SEC Rules 239-284
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The SEC Rules are in twelve parly (A Vo L) with severn ol o

are ol "general and specific applications. 7 They e
"securilies exchanges, capital marke! operaton, secuiliosg e
for sale or subscription; mergers, acauisitions and cormbeetio .
collective investment schemes,  investor  pretecion e
borrowing by states, local government aned ofher CJOVEINTIer )
ggencies amongst other things," /% SEC recognives thal role o
15 a confinuous process, and the exisling rules may be rm:r.f:f;é
and more made, especidlly fo regulate areas of the capilal e
that are not existent in Nigeria presently /7 J

Resolution of Disputes in the Capital Market

The defunct SEC, acting ostensibly under section 24 (1) of the
repe::::led SEC Act of 1990, sel up and operated ar Adrninistretive
Hearing Committee ("AHC") to handle matiers of alleged viclatior

" See note 25 above,
" SEC Rules. p.2.

7 1d

)

" Id. pp.2-3.
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of The SEC Act and Regulations. If it set up the AHC as a model
after the American SEC Administrative Committee, a quasi-judicial
forum for resolving capital market disputes in the United States
(“us"). the former differed from the latter. The American AHC is
properly integrated into the US judicial system. It follows the due
process of the law, and is headed by a Federal judge of the High
Court level who also is a full-time employee of the SEC. Appeals
from it go-to the US Court of Appeals. The Nigerian AHC differed in
all these regard. The Odife Panel recommended that a judicial
forum be set up with the Nigerian Capital Market in place of the
AHC to curtail the latter's “.. usurpation of judicial powers... and
the pretences at the dispensation of justice by SEC...."80

Section 224 (1) of the ISA establishes the Investments and Securities
Tribunal ("IST") to interpret securities regulation and resolve disputes
that may arise in the capital market.8' Section 224 (2) empowers
the Minister of Finance to specify the matters and places in relation
to which the IST may exercise jurisdiction. However, section 234 of
the Act empowers the IST to adjudicate on matters relating to

the interpretation of any law, enactment or regulations to
which this Act applies;

disputes between the Commission (SEC) and a Securities
Exchange or Capital Trade Point;

disputes between capital market operators and the
Securities Exchanges or Capital Trade Point;

disputes between capital market operators;

disputes between capital market operators and their
clients; and

* See Ahmed Abdulai. supra., 24 quoting the observation of the Odife Panel.

' See also section 234 (1). For more reading on resolution of disputes in the Nigerian
Capital Markel. see J.T. Agbadu-Fishim, “Dispute Resolution Under the Investment
and Securities Act of 1999 The Nigerian Stockbroker Vol.l no.4 (October-December
2000): 19-25: Ahmed Abdulai, supra, 19-24: and Linus O. Okeke, ™ One Step
Forward, Two Steps Backward: An Examination of the Fate of the lpvcstmﬁnts :n.ul
Sccurities Tribunal under Nigeria Legal Order” Journal of International Financial
Markets vol. 1. issue 7 (December 1999): 308-318.
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disputes between quoted companies and the regulators or

the Securities Exchanges.

While the Minisler of Finance may delimit the ferritoridl jugsdlii;gﬂ t)f
the IST, | submit that he cannot reduce the moHer;cL;r; ?rrwem or)
234 that the IST may adjudicate on but could only @ o -

The IST consists of nine members who are known as Capital Market
Assessors to be appointed by the Minister of Finance, and one of
whom shall be the chairman. The chairman must have been a
legal practitioner for not less than fifteen years with experience In
capital market matters. An Assessor must be knowledgeable In 1_he
laws, regulations, norms, practices and operations of fhe' gapllcﬂ
market. He may hold office for a term of five years.t? The Mln:sfer of
Finance shall appoint a secretary for the IST, but it is not clear if the
secretary shall be one of the Assessors and what his qualification
should be if he is not an Assessor.83

Any person who is aggrieved by any action or decision of the SEC
under the ISA may institute an action before the IST or appeal o it
within thirty days of the decision or as the IST may permit.8* The IST
must dispose of any matter before it with finality within three
months of the date the action commenced.®> No civil court shall
have jurisdiction over any matter that the ISA empowered the IST
to determine.8s If any person, including the SEC, is dissatisfied with @
decision of the IST, he (it) may appeal to the Court of Appeal on
points of law, and noftify the Secretary to the IST, within thirty days
of the decision.8’

The decision of the IST must be in writing and its orders or sanctions
may include, but are not limited to, fines, suspension, withdrawal of
licences, orders for specific performance and restitution.8® On an

52 ISA. 55.225-227.
¥ Id, 5.232.
55.236 (1),
85 i

5.236 (5). It cannot extend the period. See Falae v. Obasanio 1190t ' \
606) 283. sanjo [1999] 6 N.W.L.R. (pt
5.'242.‘ T.h": lh.' co-exists with civil courts by virtue of section 315 (1) of the
Constitution of the Federal Republic of Nigeria. 1999 315
K7 o - LLEY 5

S.243.
*5.241 (1)

Koy



appedl 1o it may contim, modify or set aside any order or
gecision of the SEC w

it appears that the 18T has no jurisdiction over criminal matters.
Section 235 provides that where in the course of its investigation of
any matter, the SEC discovers evidence of possible commission of
crime. it shall pass the information to the appropriate criminal
prosecution authorty for prosecution in the courts of law,

Conclusion

Capital market regulation has evolved with the development of
the Nigerian Capital Marke!. From the overview here presented.
the legsiative authorty has responded o the developmental
chaflenges the marke! has posed from hme to time. As the marke!
develops reguiation and regulators will have 1o respond !o
pecialited areas of the market for instonce derivative and
commodities trade. The introduction of universal banking raises
reguiatory concem also. Who of the CBN. the SEC and other
reguiqiors will regulate what? The Federal Government will hgve to
revitalise the Finance System Regulatory Coordinating Commitiee

Yo coordinate the regulators and faciitate the exchange of
information among them.

in gddition to the above. the Federql Military Government may
have 10 reconsider its decision on the ASE 50 tha! we can have an
oulomated Stock Exchange. and not only Commodity Exchange.
suitgbie 1o the intemationalisation of the Nigenan Coptal Market.
One expects that such an Exchange will spur the NSE 1o take up
*he challenges of efficiency suited 1o the modern day market

The curen! SEC Rules and Regutations are quite elaborate. and
they cught to give impetus to the growth and sophistication o! the
markel. Uniike Rule 39, most of the SEC Rules and Reguiations are
yet 10 be juciciolly interpreted. While il s ye! unclear which
Professionals the SEC must register in the ight of the Decision in
‘asunmy's case. there is the need for the SEC to. among other
things. register a national association of securities dealers 1o enable
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the association play selfreguiaiony role on the capital Markes. |
will enhance coordination in self-reguiation. 1



