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ABSTRACT

Development projects (DPs) have contributed to industrialization and
economic growth which provided man with material comforts and
luxuries of life. Ilowever, DPs directed at improving levels of material
comfort have had unintended detrimental effects on people and the
environment. In the past, DPs were undertaken without any
consideration 1o their environmental consequences, thus, resulting to
environmental pollution and degradation  which  has reached a
threatening level. Water, land, and air have been degraded to the point
where they can no longer sustain existing levels of development and
quality of life. In view of the colossal damage to the environment caused
by DPs, people are now concerned about the environmental impacts of
these projects. Environmental impact assessment (LIA) enables the
decision makers to examine the cffect of developmental activities or
projects on the environment prior to their execution. This paper, which
adopted the doctrinal research methodology, provides a comparative
overview of the ElA regimes in Nigeria, South Africa, India, and
Canada. The paper reviews the legal, regulatory and procedural
frameworks of each LIA regimes and proceeds to a detailed comparison
of same. This paper finds that the Canadian, South African and Indian
EIA regimes allows for robust public consultation and participation in
the EIA process as agains! the Nigerian EIA regime which only allows
opportunity for public comment on the environmental impacts of
proposed projects. The paper recommends that the Nigerian EIA regime
should allow for more robust public consultation and participation in its
EIA process in line with the practice of the Canadian, Indian and South
African IEIA regimes.
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I.. INTRODUCTION

Ever since the passage of the National Environmental Policy A, by th
of America (USA) in 1969, more than 100 countrics including Nigeria g

and South Africa have tread the part of the USA. For cxamplc, lll\l'la’ c
implemented EIA in 1992, India in 1994, Canada in 1973, and Soygy, ;\frilge.na firg,
Environmental Impact Assessment (EIA) is an assessment of the possible Ca in 1999
negative impact that a proposcd project may have on the environmen; ! I;;’Ismyc ang
considered as the formal process of identifying, predicting, c"aluating and Als alsg
the environmental, social, cconomic and other relevant effects of dei;nllllgating
proposals prior to major decisions being taken and commitments made.? A ;0‘}3.111cm
the systematic consideration of environmental issucs as part of d evelopment dzlllltfllcs
making. It does so primarily by assembling and analysing information oy the oct1810.n.
environmental cffects of development proposals and how they can be best pl‘cvi mc:dtlzl
l r

¢ Unifeqg

‘a‘cs
anada

mitigalcd.3
EIA is an instrument of preventive environmental management® thy the glob
socicty is currently using to achicve sustainability by dirccting developmeng away frgal
unsustainable alternatives.” EIA is considercd globally to be a key tool for sustainabrln\
development and uscd throughout the world to ensure that all planned Projects arz :
economically feasible, socially unbiased and environmentally sustainable EIA s the
most commonly known, used, and globally widespread environmental planning apq
management tool. It is the only cnvironmental policy tool that is required by mogt
countries around the world and whosc results arc regularly publicly acknowledged ang
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' Abdullateef, A.l. and others. ‘Iinvironmental Impact Asscssment in Nigeria - A Review’ [2020] (8)(3)
World Journal of Advanced Research and Reviews; 330; Anulika, N.P. and others. “The Role of
Environmental Impact Assessment in Environmental Sustainability of Onitsha Mectropolis in Anambra
State’ [2015] (3)(11) International Journal of Technology Enhancements and Emerging Engineering
Research; 109-114. ’
2§ee UN Environment, Assessing Environmental Impacts - A Global Review of I.cgislation (Nairobi.
Kenya, United Nations Environment Programme 2018), 2 (hercinafter, UN Environment).

3 Abaza and R Bissct and B Sadler, Environmental Impact Assessment and Strategic Environmental
Assessment: Towards an Integrated Approach (United Nations LEnvironment Programme (UNEP) 2004)
p.40. _
“Sec Sophic Nyirabakwiye, “The Performance Lvaluation of Environmental Impact Asscssment in
Sclected Environmental Improvement Projects: Enhancing and Detracting Factors’ PhD Thesis
(University of Cape Town, South Africa 2008), 13.
*Ibid, R
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cffectivencss in South Africa: Case studics from KwaZulu-Natal’ Master Thesis (U'"‘\wm l\l,
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Development: Key Concepts and Tools' in Environmental Impact Assessment in Southern Africa (Fart &

Windhock: Southern African Institute for Environmental Assessment, 2003), 3-10.
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availablc. EIA is concerned both with the protection and management of the

cnvironment.
The csscntial idea behind EIA is that a formal process will cnsure that a

cnsive cnvironmental asscssment is undertaken in a systcmatic manncr.

[cading 10 @ well informed decision regarding proposed development activitics.” T hc:,
EIA secks © give the cnvironment its duc place in the decision-making process by
clearly cvaluating the cnvironmental consequences of a proposed activity before action
is taken. EIA has ramifications in the long run for almost all development activitics or
projects because sustainable development depends on protecting the natural resources
which is the foundation for further dcvclopmcnt.9 The emphasis of EIA, compared with
many other mechanisms for environmental protection, is on prevention.

EIA helps to provide information to decision makers and the public about the
cnvironmental - implications of implementing proposed actions or projects before
decisions arc made.'' Conscquently, EIA takes place before major decisions arc taken
and, idcally, while feasible alternatives and options to a proposcd project arc still open.
In this context, the dccision-making process cxtends from project initiation to
implcxm:nlaiion.l2 Thus, EIA is a means of improving decision-making, becausc it
allows for the input of public opinion, and other knowlcdge and information, to cnsurc
{aimess and balance in the final decision of a proposed developmental project or

compreh

activity.”

The purpose of the E
cffects of proposed activitics for
measurcs that encourage environmen
objectives of EIA can be scparated into (wo groups:
¢ aim of the short term objective is to ensurc that the decision-making
authority is provided with (he nccessary information including the identification of
potential signiﬁcaﬁt cnvironmental impacts and hazards of the proposcd project

activitics. The aim of the long term objcctive is to achicve sustainable development.
One of thc ways to achicve this is to cnsurc that the proposed development activity or
© project docs not damage important resource and ccological functions provided by the

IA proccss is o present information on the environmental
decision-making and identify suitable mitigation
ally beneficial and sustainable development. The
the short term and long term

objectives. Th

TUN Environment, supra notc 2.

85 e

‘)Ib:d. p.3. _ |

Jomathan Randall, Environmental Impact Assessment 1ools
mental Impact Asscssmen

{zmcrican National Red Cross 2010), 6. .

Mohammed Nuruddcen 1sah, “The Role of tinviron ssessmct
Industry’ Ph1) Thesis (United Kingdom, School of Larth and Occan Scicnces:

I Countrics in Asia (Volume 1-

'3, 1ohani, and others, iinvironmcntal Impact Asscssment for Developing

gvcrvicw, Asian Development Bank 1997), 1-40
> Abaza and Bissct and Sadicr, supra not¢ 3, p.40.
: IR TP, nvi sptal Im
delines for Environmentd pac tromcitt, 41 wland

T ; ]
Arctic Invironment Protection Strategy 1997: Gui ] or :
- nd Utilization: {‘innish Ministry of the Linv i

in the Arctic (Sustainable Development 4
1997), 5-7.

and Techniques(World wildlife Fund and

t in Nigeria®s Oil and Gas
Cardiff University 2012),

1 Asscssment (EIN)



% is the main legislation fo
Ministry of Environmen;,
the public scctor sha) be

l"Chctty, Supra notc 6, pp.8-9; Sec Barry Sadler and Mary McCabe (cds), Environmental Impact
Assessment Training Resource Manual — Topic 1: Introduction and Overview of EIA (2nd cdn, United
Nations Environment Programmc 2002).

! SRandall, supra notc 9, p.3.

'6Environmcntal Impact Asscssment
<https://www3.opic.gov/cnvironmcnt/cia/grccnﬁclds/Chaptcr%207%20-%

20Environmental%20] mpact%20Asscssment.pdf> accessed 20 September 2021. : 2 o>
"Overview of the EIA Process, p.19 <https://www.elaw.org/files/mining-eia-guidebook/Chapter2.pdf
W”Mdau 19 Scptcmbc;r 2021.

» Supra note 9, p.6. =
Nigerian EIA Act of 1592, CAP E12, LFN, 2004 (hercinafier, Nigerian EIA Act 1992);Note: lhczfc{;:z
two versions of the existing EIA Act. The first version was released as EIA Decrec No, 86 of 199 b
sccond versfon came info circulation sometime in 2010. The major changes in the scc.ond‘vcrsnon incl
Teplacing the word “Decree” with “Act”, and FEPA (as an implementing agency) with Federal Ministry

Envirmmmt,
Section 2(1), Nigerian EIA Act 1992,
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shall be used to determine whether an activity is likely to significantly affect the
cnvironment, and is therefore subject to an cnvironmental impact assessment.” Scction
61 of the EIA Act cmpowers the regulatory ministry, with the approval of the President,

to make rcgulations on procedurcs, requircments and period relating to the EIA
21
Process.

The Nigerian EIA Act recognises threce broad categorics of development
projects namely Catcgory 3 Projects/Activitics, Category 2 Projects/Activities, and
Catcgory 1 Projccts/Activitics, within the EIA systcms. The EIA procedure employs the
following critcria for categorisation of projects/activitics: magnitude, extent or scope,
duration and frequency, risks, significance, mitigation mcasurcs availablc for associated
and potential cnvironmental impacts, location of the project in cnvironmentally
sensitive arcas (ESAs). The EIA Act further considers national emergency situations,
limitation of the rcgulator’s powers and national sccurity concerns as criteria for
catcgorising projccts/activitics for cnvironmental assessment.”? Scctions 49-51 and 56
of the EIA Act also makc potential environmental cffects outside jurisdiction (i.c.
interstatc or intcrnational) a condition for conducting cnvironmental asscssment for
projects/activitics in the EIA cxclusion list.?

Catcgory 3 Projccts/Activitics arc projects with bencficial impacts on the
cnvironment or the community. The projects in this category do not have significant
cnvironmental impacts and thus, requirecs no EIA. The projccts in this category as
cnumerated in the EIA procedurc include Institutional Decvclopment, Health
Programme, Family Planning Programme, Nutritional Programme, Educational
programme and Environmental Awarencss.” _

Catcgory 2 Projccts/Activitics arc projects that (unlecss within the
Environmentally Scnsitive Arca) full EIA is not mandatory. They only require a partial
EIA because they arc likely to have minimal environmental cffccts.”® Projects in this
catcgory arc small in magnitude and cxtent of cnvironmental impacts compared to the
mandatory full-scale projects in category 1. Devclopment projects in this category
include small-scale agriculture, industrial, rural and infrastructural dcvclopments.

ITowever, development projects in this category located in or closc to Environmentally
Scnsitive Arca (ISAs) arc considercd as Catcgory 1 projects in respect of

“'See section 61(a-c), Nigerian EIA Act 1992.

Sccscctlons 17(4), 61(d) and 61(c), Nigerian EIA Act 1992. B .

“fayo Akcem Yusuf, Environmental Impact Assessment (EIA) Regulations and Practice in Nigeria
( Lagox, Al-Hakim International 2017), 36.

"Sec section 15(1)(c), Nigerian EIA Act 1992; Yusuf, ibid, p.37; Sec Lichefu ‘1;1 almli l:"l:p:f:: :,,
‘Environmental Impact Asscssment in Nigeria: Regulatory Background and Proce ‘me' Study 7. Case
UNEP EIA Training Resource Manual, Law, Policy and Institutional Armnxmﬂmg_}jjﬁ.mﬁ randf >
Studies from Developing Countries, p.66 <hytpsy//www.iai.org/pdt/case-studics/
gfccued 12 June 2021.

“Scctions 15(1) (1) & 61(b), Nigerian EIA Act 1992.
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(s and thus, requirc a full-scale EIA.ESAs include Unique
Scene

cnvironmcntal cficc
,
Ty,

wetlands, ctc.” . .
Category 1 Projccts//\ctivu!cs require ma'ndalory full-scale EIA study. Cqyq

1 projects are projects with sig.ml?cant and diverse cnvironmental impgcys. l"l,g\o.
mandatory for Catcgory 1 activitics in all scctors of the cconomy.?” The activilicslin i
oil and gas scctor which require the oil and gas companics opcrating in the Niger D(:lc
to conduct an EIA include: Oil and gas ficlds development, Construction of oﬂ‘-shota
pipelincs in €XcCss of 50 kilometres m .lcngth, Consh:uction of oil and gas scparatio;c
processing, handling, and storage facilitics, Construction of oil refincrics, ConstructioI;
for the storage of petrol, gas or dicsel (excluding service Stationg)

of product depots '
which are located within 3 kilometres of any commercial, industrial or residential arcyg
and which havc a combined storage capacity of 60,000 barrcls or morc and Pclrolcum’

rcﬁning.28
B. Envizonmental Impact Asscssment Procedurc under the Nigerian EIA Act of 1992
The Nigerian EIA procedurc is the diffcrent phascs a project goes through from

proposal to approval for implementation. EIA procedure in Nigeria involves the steps

as discusscd below.

1. Project Proposal
This first stage requires the project propancnt to devclop the proposal for the project in

accordance with the EIA regulations and submit same to the Federal Ministry of
Environment for screening to determine the need or otherwise for EIA. The information
content required for a project proposal includes: a) A concisc description of the project;
b) An outlinc of the planning and implcmentation programmc; ¢) An outlinc of the
major clements of the surrounding cnvironment which might be affected; and d)
Comment on cnvironmental protection mcasures incorporated in the design and any

further environmental implicalions.29

2. Screening
The screening process uses criteria such as the Initial Environmental Evaluation (IEE)

to decide the development projects or activitics that arc subject to EIA on the grounds
of cnvironmental impacts and social benefits. The screening process catcgoriscs project
proposals into three: Projects clearly requiring an EIA, Projects not requiring an EIA,
Projects for which requirement for an EIA is not clear. The EIA procedure also requires
the regulator to issuc an appropriate advice (Scrécning Report) in writing to the project
proponent within ten (10) days of the receipt of a project proposal.

26 ’
Sce Yusuf, supra note 23, p.36; Scc lichefu and Akpofi ¢
, p.36; : pofure, supra note 24, p.30.
j;’%c Yusuf, ibid; Sce Echefu and Akpofure, ibid, d F
ngmgra;?h 12, Sghc(!ulc on Mandatory Study Activities, Nigerian LIA Act 1992.
Sce scction 4, Nigerian EIA Act 1992,
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3. Scoping

Upon the receipt of a screening report on the category of a proposed project, the project
proponcnt is required to carry out a scoping excrcise to cnsurc that all significant
impacts and rcasonablc altcrnatives arc addresscd in the intended EIA. The EIA
Procedure stipulates the following for a scoping process: a) Preparation and submission
of a Terms of Reference (TOR) on the scope of the proposed EIA study; and where
necessary, at the request of the regulator, conduct a prcliminary asscssment report and
specific studics to ensure availability of adequate data on the project; b) The vetting of
the TOR of the proposcd study and making a final decision on the scope of the EIA
rcquired by the regulator; ¢) The conduct of public hcaring depending on the public
interest in the project by the regulator; and d) Undcrtaking of an EIA study by the
project proponent in accordance with the TOR agrced with the regulator.®

4. Draft EIA Report and Review Process

This stage requires the project proponent to submit the draft EIA rcport to the Federal
Ministry of Environment (FMoE) for review. In linc with the EIA guidclines, the draft
EIA rcport submitted to the F MoE by a proponent is cvaluated by the¢ Ministry to
establish the type of review to be adopted. There arc different forms of reviews,
depending on the naturc, scopc, anticipated impact, risks, ctc, that may arisc in project
planning and implementation, and an EIA rcport may bc subject to any or a
combination of thesc reviews. The four types of review process are In-Ilouse Review,
Public Review (Review of public comments received from EIA displays), Pancl
Revicw and Mecdiation.”’

In In-Housc Review, all draft EIA reports forwarded to the FMoLL are reviewed
in-housc to asscss how far issucs raiscd in the Terms of Reference (TOR) have been
addressed and to determinc if the draft EIA reports arc suitable for public review (if
necessary). If the In-Iouse Review finds that the issucs in the report do not merit
putting it on public display, the review process may be terminated at the In-Housc
Review stage. Some projects (¢.g. thosc that fall under category I of the EIA Act) may
be recommended for approval by the Ministry’s in-house pancl of experts.

In Public Review, in accordance with the provisions of scction 25 of the EIA
Act, interested members of the public are given the opportunity to participatc in the
EIA review process through comments on project reports that arc put on display. Such
displays arc usually done for a 21 working day period at strategic locations. Notices of
such venucs of display arc usually published in the Newspapers circulating nationally
and locally within the arca of the projeet and information about such display arc
complemented with further announcements on the relevant State clectronic media.

30¢ .
;:Scc section 22(1), (2) & (3), Nigerian EIA Act 1992,
32lsah, supra notc 10, p.50.
Sce section 22(1) (a), Nigerian EIA Act 1992; Isah, ibid, p.50.
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Ofien the venues of displays include: the lo?al government t.xcadquartcrs where ,
project is located, the Statc Ministry 'of Environment or Egvnronmcntal Protectioy,
Agency(s), the FMoE zonal offices, liaison officc Lagos and the hcf-adquax.ftcrs, Abujy,
Comments reccived from the display venucs are collated and evaluated by the FMoR in
preparation for the project’s pancl rcvicw.‘ ' | ]

Where there is need for Pancl Review after the conclusion of the public display
exercise, the FMoE may decide 10 sct up a review pancl™ to review th.c draft EIA repor
depending on the scnsitivity or significance of the commcnts. .rcccn{cd. The reviey,
pancl meetings arc held in the public so that stakcholders can utxl.nzc this opportunity ¢,
put forward their vicws and concerns for consideration. The choice of members of th
review pancl depends on the type of project, its scope as well as the ccosystem to b
affected. However, the chairman of the affected Local Government(s) and the
Commissioncr of Environment of the project location arc always included in the
pancl. S |

With respect to Mediation, when a project is likely to cause significant adverse
cffects that are immitigable, or public concerns about the project warrant it, such »
project is referred to the FMoE Ministerial Council for subscquent referral o
mediation. For a mediation to be sct up, the Ministerial Council would have been
convinced that the parties involved are willing to participate in the mediation and to
abide by its decisions. > |

5. Final EIA Report
At this stage, all the issucs raiscd by the public and at the mediation or pancl review in
respect of the draft EIA report are taken care of, The EIA Act also requires the final
EIA Report to include amendment regarding any significant changes in the
circumstances of the project. For instance section 21 of the EIA Act provides:

Where a proponent proposcs to carry out, in whole or in part a

project for which a screening report has been preparcd but the

project did not proceed or the manner in which it is to be carried out

has subscquently changed... the Agency shall cnsurc that any

adjustments arc made that in its opinion arc necessary to take into

account any significant changes in the circumstances of the project.”’

33 . v

Sce sections 25(1) (a-c) 25(2) and 22(3), Nigerian I

i ’ k 1an EIA Act 1992; Isah, ibid.

;:sscccc sccttgon 6(2)(1 ) (D), Nigerian EIA Act 19929: e

P l:cptg;'s 2(1) (b & ¢), 23(b), 31(a), 26, 27, 37(a & b), 38(3), Nigerian EIA Act 1992; Isah, suprd

“SE .
sections 22(1) (b & c), 23(b), 26 b
Y80cti ' » 26, 27, Nigerian EIA Act 1992
sections 21(1) & (2), 24(1) & (2), Nigerian k1A Act 100 |2 4 1id.
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In linc with the EIA procedure, the project proponent is expected to submit the final
EIA report to the FMoE within six (6) months of the receipt of the Ministry comments
(feedback) on the initial draft EIA report.

6. Decision-Making
After a submission of an acceptable final EIA report, the final EIA report will be duc
for approval by a technical committce of the FMoE headed by the Permancent Sceretary
of the Ministry. The EIA Act requires the Agency to seck the public participation at this
phasc. Scction 7 of the LIA Act provides that “Before the Agency gives a decision on
an activity to which an cnvironmental asscssment has been produced the Agency shall
give opportunity to government agencics, members of the public, cxperts in any
relevant disciplinc and intcrested groups to make comment on cnvironmental impact
assessment of the activity”. The EIA Act further provides that “The Agency shall not
give a decision as to whether a proposed activity should be authoriscd or undertaken
until appropriate period has clapsed to consider comments pursuant to scctions 7 of the
EIA Act.®

The issuance of the Environmental Impact Statement (EIS) and Certificate by
the technical committee represents the final statutory approval of the project subjcct to
the EIA Act. It is mandatory on the FMoE to publish its dccision in respect of project
authorization in a manncr by which members of the public and all intcrested persons
shall be notificd.”® Scction 9 of the EIA Act provides:

The report of the Agency shall be made available to intcrested person or

group. If no intcrested person or group requested for the report, it shall

be the duty of the Agency to publish its decision in a manner by which

members of the public or persons interested in the activity shall be

notified. The Council may dctermine an appropriatc method in which

the decision of the Agency shall be published so as to reach interested

persons or groups, in particular the originators or persons intcrested in

the activity subject of the decision.”
Generally, approval for a proposed project is based on sustainability of the activity and
compliance of its asscssment with the EIA regulations and guidelincs. For instance,
scction 9(1) of the EIA Act provides that the Agency's decisions on any proposed
activity subject to environmental impact assessment shall include the provisions, if any,
to prevent, reduce or mitigate damage to the environment.

z :Scction 8, Nigerian EIA Act 1992,

'WYUSL‘If, supra note 23, p.50.

“Scct!on N2), (3) & (4), Nigerian EIA Act 1992,
Section 9(1) (c), Nigerian EIA Act 1992,
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7. Project Implementation Stage
At the conclusion of the review process, and authorization of the commencemg
Nt of ..

project that have undergone the EIA process by the Federal Ministry of [y
the project proponent may proceed to implement the project in accordanczﬂomm
stipulated specifications and mitigation mcasurcs in the Final EIA R With
Environmental Impact Statement, ) port apy |

8. Project Monitoring Stage
The Federal Ministry of Environment is “required to engage in environmental i
Pact |

mitigation monitoring designed to monitor the environmental management plan, ang
asscss the extent to which commitments contained in the EIA reports are rcﬂc%‘g |
during the various phascs of the project development and operations.* |

L THE INDIAN ENVIRONMENTAL IMPACT ASSESSMENT REGIME
A. Legal Framework for Environmental Impact Asscssment in India ‘
EIA in India started as an administrative requirement in 1976-1977 when the Planning
Commission asked the Department of Science and Technology to cxamine g
multipurposc river-valley projects and hydropower projects from an cnvironment]
angle. This was subscquently extended to cover those projects, which required the
approval of the Public Investment Board. Prior to 1994, e¢nvironmental clearance from
the Indian Central Government was an administrative decision and lacked lcgislatiﬁc
: support.'M However, EIA was legally protected and made mandatory in India through
-~ the 1994 EIA Notification adopted under Scction 3 of the Environment Protection Act,
1986 rcad with Rule 5(3) of the Lnvironment Protection Rules, 1986* This Notification
madc Environmental Clearance (1C) legally mandatory for all development projects
" listed in Schedule 1 of the EIA Notification of 1994.% The schedule 1 compriécs
category 1 projects for which an application of EIA is mandatory and includcs 30 types
of projects such as projects in river vallcys, nuclcar power, cxploration of oil and gas, .

4 ‘ . . “ .. 3
Pch ‘“g_cls",“- A. and Nwapi, C. “L:nvironmental Impact Asscssment Process for Oil, Gas and Mining
43 Jeets in Nigeria: A Critical Analysis® [2014] (10) Law, Environment and Development Journal, 48.

| 44{?“'1, supra note 10, p.57. ,
nderstanding 1:1 A, Centre for Scicnee and Environment <https:/www.cseindia.org/understanding-¢id:

%’%l’ accessed 10 September 2021,
OSee Finvironment and Forests, LIA Notification, 1994, 5.0, 60(1), 27 January 1994 ;
Dimorian )lleév K. Lnvironmental Impact Asscssment (IA) in India: An Appraisal’ 120161 ) '
Impact Amf‘"’ 52; 590 Khadka. R.B. and Shrestha, U.S. ‘Process and Procedure of linvironmentd
of I:'nvimmnemacln :;':.)?phca""“_i" Some Countrics of South Asia: A Review Study’ [2011] (4) Jotr "‘s’
and Ravindrg, ¢ :':uu'vcc and Technology, 215-233: See Raghavendra, D.V. and Vijuyachandra, R.S.
International Jouy, ',wrf’"'“""‘ Impact Assessment; Significance, Process and Problems’ (2016] () )
vt of Himanities and Sociaf Science Invention, p.7;Understanding LEIA Centre fof

Delence and Enyirgy
1. ment <y 8://'www ing-eia-383> 8cccsscd 1 .Scplcmb“
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ports, petroleum refincrics, mining (major mincrals), thermal power, highway roads
ctc., requiring environmental clearance from the central Government.*’

The Indian EIA has thc objectives of predicting environmental impact of
projects, finding ways and mcans of reducing adverse impacts, shaping the projects to
suit local cnvironment, and presenting the predictions and options to the decision-
makers.** The Indian Ministry of Environment and Forest (MoEF) is the body
responsible for valuation of EIA through Environmental Clearance.® It is noteworthy,
that from 1994 forward there have been 12 altcrations made in the Indian EIA
notification of 1994.% For instance, in 1997, the MoEF amended the EIA notification
of 1994 to makec compulsory requircment of public hearings for cnvironmental
clearancc. According to thc amendments, the Statc Pollution Control Board must
conduct public hearings before the proposed development is submitted to the MoEF,
where environmental clearance must be approved.’!

Subscquently, the Indian MoEF passed (notificd) a new EIA Icgislation — the
Indian Environmental Impact Asscssment (EIA) Notification of 2006. The notification
makes it mandatory for various projects such as mining, thermal power plants, river
valley, infrastructure (road, highway, ports, harbours and airports) and industrics to get
environmental clearance.”? Three significant changes were initiated through the 2006
EIA Notification amendment that superseded the 1994 EIA Notification. First, the
decentralization of regulatory functions to State Governments, that is, Statc level
Environment Impact Asscssment Agencics (SEIAAs).>® Projects in Schedule 1 were
divided into two catcgorics, Category ‘A’ and ‘B’. Category ‘A’ requires clearance
from Central Government, and Category ‘B’ requircs clearance from State
Government. However, the state government is required 10 determine if a Catcgory ‘B’
project falls under the ‘B1” or ‘B2’ category. Category ‘B1’ projects requirc preparation
of EIA reports, while the remaining projects are termed Category ‘B2’ projects. These
do not require an FIA report.> In other words, SEIAAs were to oversce smaller scale

Y’Khadka and Shrestha, ibid; Sce Nupur, C. *Environmental lmpact_ Asscssment in India: Reviewing Two
Decades of Jurisprudence’ S IUCNAEL KJournal,28<https: 40-
environme _ntal-impact-assessment-in-india-reviewing-two-decades-of- file> acccssed 12

i
juri

*lakeem, 1. *Public Participation in Environmental Impact Asscssment in Nigeria: Prospects and
Problems’ [2015) (13) The Nigerian Juridical Review, 98; Scc Asvin, T. “Public Participation in
Environmental  Impact  Asscssment’ tps: jceindi icle/1435-Publis
i -i i

‘Vikrant, 8, Y, ‘Environmental Impact Asscssment: A Critique on Indian Law and Practices’ [2018]
g)(l) International Journal of Multidisciplinary Research and Development, 2-3. )

Paliwal, R, ‘EIA practice in India and Its Evaluation using SWOT Analysis’ [2006] (26X5)
Environment Impact Assessment Review, 492-510.
*'Khadka and Shrestha, supra note 46,
:iUndcrstanding EIA, supra notc 46.

Nupur, supra notc 47, Eel o "
"Stcll)l‘ilna. J’: and Siddharth, 8. ‘Environmental Impact Asscssment Draft Notification 2020, India: A
Critiquc’ [20211 (5) Chinese Journal of Environmental Law, 15.

yww.legalserviceindia conyarticie/i4 Uy
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) and the MOoEF would continuc to regulate larger scale pro;
55 gocond, although the final regulatory approval would pe decideq ts
(Category A). emed SEIAA, they in tum were to basc their approysy, >
MoEF or thc' conzf i Siate: Bpsteppoaisal Eommites (SEAC) ang o ;n the
momfncndatlom. (EAC) functioning in the MoEF. Third, the State P, le.cn
Appraisal Committce ion Territory Pollution Control C i Olutioy
Control Boards (SPCB) or the Union, ferriory Fo-tution Control Commitice (1yppey,
s given tho responsibility for conducting the public hearing, ta-kmg rcsponsibility
away from the project propOI?cntS. These three C@gcs were dcs1g1.1c‘:d to nswkc the
appraisal process more strcamlincd, Franspe-lr_cnt and mdc].)cndcnt of ]?Olltlckmg_ b
On 23 March 2020, the Indian Ministry of Environment, Forest, and Climag
Change issucd Draft Environmental Impact Asscssmmsl; Notification, 2020, which jg
intended to replace the cxisting EIA Notification, 2006.”" However, the adoption of the
Draft EIA Notification 2020 by the Ministry of Environment, Forcst and Clima
Change has triggered scveral criticisms over its problematic provisions of ex post facto
clearance, reduced public consultation, and cxempting projects near border arcas from
public consultation.*® Clausc 22 of the Draft EIA Notification Incorporates ex post facto
clearance provisions. It provides that a committce will appraisc the lack of
environmental clearance and its conscquences for an alrcady initiated project. The
Committce will asscss whether the construction or cxpansion of the project complics
with environmental norms. If answered in the ncgative, the project’s closure will be
recommended. Alternatively, if answered in the positive, the project will be granted
clearance.” It is argucd that this provision sends a mcssage to the project proponents
that obtaining an cnvironmental clearance (EC) is not mandatory and that the default
may be condoncd retrospectively. It is important to notc that under the 1994 EIA
Notification and the 2006 EIA Notification, therc was no provision for ex post facto
clearance. Thus, the Draft EIA Notification represents a significant departurc from
existing practice.®
Further, the Draft EIA Notification 2020 continucs with the reduction of public
consultation by bringing in an additional catcgory of cxcmptions to that rcquired under
"¢ 2006 EIA Notification. The 2006 EIA Nofifiuation had prescribed that all Catcgory

projects (Catcgory B

5
Nupur, supry note 47,

”Mlil:?i': ry S"z? note 47
. nvi 3 . )
Nm'ﬁca(ion, 2 ronment, Foregt and Climate Change, Draft Environment Impact A;;"S:A'::;:

020’ o “ g ) s
2020<hy .//Cnvironns,eo' 1199(E) The Gazette of India: Extraordinary Part 11 Scction 3(ii),

Biclearance pic in/w,
Titereaddata/ 2
:!S Cmber crcinaficy aln 0m/6998:f-;GGHOI Gazttq__ElA'LZOZO_Comments pdf>accessed
llina ang » "Ndian Mok Draft A Notification 2020).

Wy, |+ CONra nlt v floke 54, PP- 12, 20; Scc Abhishck Chakravarty, Draft EIA notiﬁca(l);i:
ot “"l’ﬁl'iwww.duw"ﬁm = Ihicrmational conventions, judicial verdicts, Monday 19 Oct e
7 r.l’llgrtu{_:_'i;,,“,mm;fg'[!ﬁ%«gm,} !‘/h!-gi'[tl'l.‘iir(’llll]guy_tjl'n fi-¢ia-notification-2020-is-it-contra-legem-
“S1e l,"dmn Moty 1y, 1;/{1:‘!&:;. l-verdicts-73858> accessed 2 November 2021, e

h " . oufyeans “'" A : = ¢ ',I.~~~
v ibid, m).22-;‘,"4mm 2020, clause 22(2) and (3); Stellina and Siddharth, ibid. |

|

|
|
|
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‘A’ and Catcgory ‘Bl’ projccts undertakc public consultation. The Draft EIA
Notification 2020 provides an cxcmption for Catcgory ‘A’ and ‘Bl’ cxpansion
proposals or modemization with a capacity increasc of less than 50 percent from public
consultation. This provision has been criticised on thc ground that the project
proponcnts can divide the cxpansion or modcmization into phascs and show it as lcss
than 50 percent and avoid public scrutiny.®' Also, the Draft EIA Notification 2020
cxcmpts somc projects in the border arcas from public consultation. It is problematic
that the highways or pipclinc projects carricd out in this arca will be cxempted from the
public consultation proccss.62 This provision, it is argucd, will gravely impact scveral
parts of India, cspecially, the Northeastcrn States which is an ccologically scns_itivc

region and a biodiversity hotspot.*® These border projects arc also likcly to gencrate
trans-boundary impacts.*’

B. Environmental Impact Asscssment Procedurc under the Indian EIA Notification of
2006
The Indian EIA procedure is the different phascs a project goes through from proposal

to approval for implementation. EIA procedure in India involves the steps as discussed
below.

1. Scrccning

Projcct screening is the first stage of EIA. This stage determines whether the proposed
projects have considcrable cnvironmental impacts and hence requires an EIA or not. If
it does, then the level of asscssment rcquircd.“ Idcally, the Indian MoEF or the Impact
Asscssment Agency (IAA) (which is constituted by MoEF) reccives the project
application from the projcct proponcnt.*® The project proponcnt has the responsibility
to initiate the proposcd projcct for the EIA process.

2. Scoping

Scoping is the process of identifying problems that nced to be addressed or mitigated,
the information to be collected, and the analysis required to asscss the cnvironmental
impacts of a projcct. This stage also defincs the boundary and time limit of the study.
Scoping identifics the key cnvironmental issucs that arc required to be addressed in
EIA. The primary output of scoping is thc terms of reference (TOR) required to conduct

indian MoEF Draft EIA Notification 2020, Clausc 14(2) and 14(2)(a); Stellina and Siddharth, ibid,
p.26. ; .

2ndian Mokl Draft EIA Notification 2020, clausc 14(2); Stellina and Siddharth, ibid, p.32.

3ndian MolF Draft EIA Notification 2020, itcm 31 and 38 of the schedule; Stellina and Siddharth, ibid.
“Stellina and Siddharth, pp.32-33. i

%Dibya, supra notc 46, p.50; Akhand, P. and Naviakha, S. and Akhand, A. ‘Environmental Impact
Asscssment (XIA)-Decision Making ‘f'ool for Project Approval in India’ [2015] (3X(9) Social Issues and
Environmental Problems, 2. :

¥goc Vikrant sunra note 49.
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anEIAandtomcparctthlArcport.“ltprovidcsano :
* . . . » 03 X P pm mty to publ.
environmental organizations/institutions to get acquainted with the . ic ang

2 : N ojcct. ;
their voice, if required. In scoping the EIA tcam identifies the pl‘ima,l.)yr il:cui and to Rige
with.% 810 be deqy;

3. Public Involvement

This phasc of the EIA procedure aims to ensure the quality, comprehensiyen,
cffectiveness of the EIA. The law requires that the public myst be infomf:: o
consulted on a proposcd development after the completion of EJA report. Ap .
likely to be affected by the proposed project is entitled to have access to the‘ Eer oF
Summary of the EIA. The affected persons may include: bonafide loca) residents: llmvc
associations; cnvironmental groups active in the arca; and any other person loc;te:ca )
the project site of displacement. They are to be given an opportunity to make oral :t
written suggestions of their views on the proposed developmental project requirinr
environmental clearance.®® In India, public consultation has been made a compuls,og
component of the EIA by an amendment dated April 10, 1997 to the EIA notiﬁcation?;
1994. The State Pollution Control Board or the Union Territory Pollution Control
Committee (UTPCC) is responsible for the public consultation process through duly
constitutcd public hearing pancl.”

4. Impact Analysis

This stage of EIA identifics and predicts the likely environmental and social impact of
the proposed project and cvaluates the significance. Impact prediction is a way of
mapping the environmental consequences of the significant aspects of the project and
its altematives. Environmental impact can never be predicted with absolute certainty
and this is all the more reason to consider all possible factors and take all possible
precautions for reducing the degree of uncertainty.”’

5. Mitigation
; zed t
In this phasc of the EIA procedure, mitigation measures arc proposcd ?nd anal’"‘l“i nfi
prccht’ reduce, remedy or compensate for each of the adverse environmenta
social impacts cvaluated as significant. Possible mitigation measurcs include:

krapt, § ‘

? e, p2 <tors, 2004)

o Saxena, other c entific Publishers:

264 N'!Csm and others, Mining Environment Management Manual (;Ccz‘ct““ "’l EnVIfO“"““:
- Stages  of  Environmental ~ Impact ~ AsSCSS el

Lnvironmentalpollution.in/eia-2/s

3¢ Dibya, supra roge
g ok
hﬂaxm 46, p.53 nt, Supré
y e » . ) Asscssme
: FOnmental Inforr 7" P8 Bole 69; Sce Stages of Environmental mpact
Mation System, supra note 69. I
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1. Changing projcct sites, routcs, processcs, raw r'natcn'afs, f)pcl‘?_ltm% ;U}Cth‘OdS,
disposal mcthods, disposal routcs or locations, timing oxj cngmcs:-rm‘g cs1gx;s. o

2. Introducing pollution controls, wastc. trcatms:nt r.nomton.ng, p ascz
implementation, landscaping, personal training, special social services or public
cducation.

3. Offering (as compcnsation) restoration of damaged resources, moncey to affected
persons, concessions on other issucs, or off sitc programmes to f:nhgncc some
other aspects of the environment or quality of life for thc community.

6. EIA Report

Report summarizes the description of the' project, bascline conditions, important
findings, regional sctting, and impact prediction of the study. The report is put together
and delivered to. all the stakcholders, wherein the government is the primary
stakcholder. Other stakcholders include: developers, regulators, planncrs
politicians and thc communitics affected by the project. The report is also put up for
public consultation so as to consider the concerns of the community regarding the
impact of proposed project on the environment, Thus, the EIA report plays a vital role
in investigating the cnvironmental conditions and is an imporiant document that helps
to check the viability of the project, 7

, investors,

7. Review of EIA

The EIA review phasc examines the adequacy and cffectivencss of the EIA rcport and
provides the information on the adequacy and cffectiveness of the EIA rcport for
dccision-making. Often EIA reports are reviewed by a review agency or by a spccial
“Standing Committce” or “Commission”

cstablished to review projects in a given
sector. In most cascs, a techni

cal evaluation of the EIA report is made by specialists.
This technical cvaluation provides the basis for the r

cview. The output of the review is
cither a rejection of the project, or an approval report outlining terms and conditions
under which the project may proceed. These terms and conditions arc attached to any
licence, permit, or certificate issued by the approval authority.”
8. Dccision-Making

Depending on the final report of EIA, the decision whether to approve or reject the
pro

jeet is taken by concerned government agencics. The decision of approval may be

; S Patra,
"Raghavendra and Vijayachandra and Ravindra, supra notc 46, p.10; A Murthy and Il § Patra
Environment Impact Ay

sessment Process in India and the Drawbacks (Iinvironment Conscrvation ‘T'cam,
%cptcmbcr 2005), 9,

Nikhil, C. and Anupama, D, and Siddhesh, P. ‘Critical Assessment of Lnvironmental Impact

ons? nal of Critical
Asscssment (1EIA) Reports in India: Challenges and Recommendations’ |2020] (7)(3)Journal of Critica
Reviews, 1376,

*Lohani, and others, supra note 11, p.185.
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absolutc or subjecct to certain conditions.” It decides whether the project B
approved or needs further change. The assessment has o be completed Wil Tac Ccl‘ ‘
of 90 days from the reccipt of the requisite documents from the projcct authol'itic:m
completion of public hearing. The decision has to be conveyed to the Proponen( wi:’h‘
I

30 days thereaficr. |

9. Post Project Monitoring

Post project monitoring aims (o cnsurc that an action had been implchlcmcd i
accordance with the measures specified, while providing the cnvironmental clearange 72
Basically, monitoring scrves three purposcs: 1. Ensuring that required mitigali;m
measurcs arc being implemented; 2. Evaluating whether mitigation measures gy,
working cllectively; and 3. Validating the accuracy of models or projcctions that were
used during the impact assessment process.”>

IV. THE CANADIAN ENVIRONMENTAL IMPACT ASSESSMENT
REGIME

A. Lcgal Framework for Environmental Impact Assessment in Canada

The compulsory need for an EIA was first considered and given priority 10 with the
cstablishment of the Iederal Environmental Assessment and Review Process (EARP)
on 20th December 1973, The EARP was amended by a sccond decision in 1977 and the
responsibility of the Federal Minister of the Environment for the cnvironmental
asscssment of federal projects, programmes and activitics was reaffirmed in the
Government Organization Act of 1979. In 1984, the Canadian government enacted a
legal document, the Environmental Assessment and Review Process Guidelines Order
(EARPGO) of 1984,” which contained provisions clarifying the roles and
responsibilitics of the participants in the EARP procedurcs. The purpose of the EARP
Guidclines was to cnsure that the environmental consequences of project proposals for
which the federal government had decision-making authority werce adequately

asscssed. >

However, in 1992, there was a change in the environmental asscssment legal
framework with the federal government introduction of the Canadian Environmentz]
Asscssment Act (CEAA) of 1992 which came in force carly in 1995 The Ad

Zz\/ikram. supra notc 49, p.2.
7_’Akh.z;md and Navlakha and Akhand, supra notc 65.
‘Isl’raubha and Sonal and Archna,ibid.

‘mVikranl. supra note 49,

lfﬂ\flronmcnlal Assessment and Review Process Guidelines Order 1984. i el \

Fasina, Omolola Anuoluwapo, Environmental Impact Asscssment for Oil and L T
aster Thesis, University of Wc:. iy o

Comparative Revie

;'(;’;?Pa:au:/c Lvaluation of Canadian and Nigerian Laws (M
odin ’1)7 3-96; See Christopher Wood, Environmental fmpact Assessment: A
s LR ¢t Py ‘ .
1(,ana"|‘3fd”(|‘. I carson ducation 1.4d, 2003), 70.
Anadian Environmental Assessment Act 1992,
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rovided the nccessary legal fra sisi . . :
lc':nvironmcnu:tl consizral?onsfinm;‘lv?&k(;zctilsoil:n: cxiggi-mdkcrs i g lfncgmw
g to projects. As Christopher
Wood, a legal schol'ar‘argucd, “The Act was part of a package intended not only to
reduce the uncertaimntics associatcd with EARP but to makce the cnvironmental
assessment process more cfficient, cffective, fair and open™.*” The CEAA of 1992
applicd to all projects involving federal funding, permits, licensing or approval that
may potentially alter the cnvironment; it required comprchensive study and cncouraged
public participation.g’3 |
In order to makc the Canadian cnvironmental assecssment regime morc cffective
in preventing projects from causing significant environmental harm.** The Federal
Govermnment of Canada cnacted the Canadian Environmental Asscssment Act (CEAA)
of 2012 to cffect some changes (o the CEAA of 1992.%% Amendments in 2012 shrank
the list of projects requiring review, narrowed the scope of asscssments, shortened time
limits, and restricted participation to thosc ‘dircctly alfccted” or with specilic
cxpcrtisc.s" In 2015, two Lxpert Pancls asscssed and rccommended ways 10
‘modernize” Environmental Asscssment in Canada. Their 2017 reports reccommended
major changes to the Canadian environmental impact asscssment regime. Subscquently,
the Canadian Government cnacted the Canadian Impact Asscssment Act of 2019"
which repealed the CEAA of 2012 and among other things, created the new Impact
Assessment Agency of Canada which is responsible for conducting impact asscssments
ssessment Act.®® Projects subject to impact asscssment under the
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Canada, apart from the cxistence of the federal CIAA 2019, the provinees ajg, b
iheir own different cnvironmental legislations governing the environmenta ki Vo
Pact

9
assessment process.

B. Environmental Impact Asscssment  Procedure  under the  Canadian Impag

Asscssment Act (CIAA) of 2019
The Canadian EIA procedurc is the different phascs a project goes through frop

proposal to approval for implementation. EIA procedurc in Canada involves seyey
steps, which arc uniformly important in influencing the general performance of the

project. They arc as discusscd below.

1. Planning Phasc ‘
Planning is the first stage in the Canadian EIA procedurc. At this stage, the proponent

of a designated project must provide the Impact Asscssment Agency of Canada (the
Agency) with an initial description of the projcct."' The Agency is expected to confim
that the proposed project is identificd on the list of project that requircs an impact
asscssment under the Act and determines whether the information on the initial project
description conforms to the rcgulations.92 Where the foregoing requirements are
confirmed and accepted, the Agency informs the project proponent and posts it on the
Agency's Registry Internet Site.? At this stage, the Agency is expeeted to contact and
consults with federal authoritics who may be in posscssion of specialist or expert
information or knowledge in the project arca, invite the public and Indigenous peoples
who may be affected by the project (0 provide comments (information) and contribute

to planning the asscssment.”!

2. Impact Statecment
{“ this stage, the project proponent collects information an
impact statement. The projcct proponent continucs 10 ¢ngage Indigc

d conducts studics for an
nous groups and the

i;:t s.//\(z‘;i:mw 4 of the  Impact  Asscssment Act-l.evel
2019/- W .cana a.ca/content/dam/iaac-acei/documents /mand ate/
2019/overview-impact-assessment-act.pdf> accessed 13 September 2021. ,

ice in Canada: Overview

90 LI
<‘§cc .John lidball and others, Environmental Law and Pract
ttps://ca.practicallaw. thomsonreuters.com=
15 Septembef

2027 ransitionType=Default&contextData=(sc.Default) &firstPa e=true>accessed

Y P
°"2?ctgc\tilgt?1)’ (ianadlan Impac! Assessment Act 2019,
6(1) & (2), Canadian Impact Asscssment Act 2019.
sment Process

93 .

F

Ov:vmmas 19(2) & 16(1) & (2), Canadian Impact Asscssment Act 2019; Impact Asscs

it By Asscsamiont Agency of "Canada) <MMWMW
2021, s/policy-guidance/impact-asse ssment-process-overview:html> accessed 13 Scptember

‘)4 . )
Sce scctions 13(1 ¢ 5 o
Overview, ibid. (1), 11, and 12, Canadian Impact Asscssment Act 2019; Impact Asscssment Proces?

_4_‘
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public to inform its impact statcment through indigenous knowl‘cdgc an(.i sound §cwncczi
The project proponent develops an Impact Statement containing the mforfna.t'lon an
studics outlined in the Tailored Impact Statement Guidelines and submit 1‘t to the
Ageney.” Where the Agency is satisfied that the project .proponcnt has provndc‘d lh'c
required information or studics, the Impact Statcment 18 posted on the Agonéys
Registry Internct Site. The Agency reviews the Proponent's .Im}?act S’tatcmcnt to
determine if it conforms to the Tailored Impact Statement Guidelines. The Ag.ct.lcy
invites comments on the Impact Statement and cngages with fcdc'ral authonu.cs,
Indigcnous groups, and members of the public to cnsurc all information and studics
outlined in the Guidelines arc included in the Proponent's Impact Statement. The
Agency may also sct up a Review Pancel to provide advice to the Agency on whether a'll
the information and studics outlined in the Guideline arc included in the Propo.llcnts
Impact Statement. When the Agency is satisficd that the Impact Statement contains a.ll
of the information and studics outlined in the Guidclines, a notice informing the public
that thc Impact Statement contains all the required information and studics is posted on
the Agency’s Registry.”®

3. Impact Asscssment Phasc

The- impact assessment considers the potential cnvironmental, health, social and
cconomic impacts of proposed projects, including benefits.”” Potential impacts to
indigenous groups and rights of indigenous pcople arc also asscssed. At this stage, the
Agency may continuc to engage and consult fcderal authoritics with specialist or cxpert
information with respect to a designated project, indigdnous- groups and the public
by holding public hcaring to allow Indigcnous groups, stakcholders and the public to
participate in the impact asscssment process.”If required, the Agency can initiatc an
External Technical Review of independent cxperts that addresses scientific qucstions
posed to them and produce a report based on such questions. The Agency uses the
information, cvidence and comments provided by the Proponcnt, cxpert federal
departments, Indigenous groups, the public, External Technical Review of independent
experts, and other stakcholders to develop an impact asscssment report.®The Agency
then submits the Impact Asscssment Report, Consultation with Indigenous Peoplc
Report and recommended potential conditions of the proposcd project to the Minister of
Environment and Climate Change to make public interest decision.'®

:ZScc scetion 18(1) (a) & (b), Canadian Impact Assessment Act 2019,

Impact Assessment Process Overview, supra note 82; Sce section 19(4), Canadian Impact Asscssment
Act 2019, )
::Scclicms 22(1) and 7(1), Canadian Impact Asscssment Act 2019,
wScc scctions 23, 27 & 51(1)(c), Canadian Impact Assessment Act 2019,

See sections 25 & 26(1), Canadian Impact Asscssment Act 2019,

“8ce section 28(2), Canadian Impact Asscssment Act 2019: Impact Asscssment P

rocess Overview,
supra note 93,
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4. Dccision-Making ) _ '
Upon the receipt of the Impact Asscssment Ilcpoﬂ, Consultation with Indigeng,,
Pcople Report and recommended potential conditions of ?hc proposcd project by the
Minister of Environment and Climatc Change, thc Minister must determine if the
adverse dircct or incidental cffects of the project arc in the public interest, or refer the
determination to the Governor in Council.'”' Prior to making the determination, the
decision-maker (whether Minister or Governor in Council) must be satisfied that the
Crown duty to consult and accommodate Indigenous peoples has been fulfilled. Ong,
the decision is madc that the project’s adverse impacts arc in the public interest by the
dccision-maker (Minister or Governor in Council), the Minister issucs a Decisjon
Statement to the project proponent with the reasons for the decision and cnforceable
conditions, providing transparcncy and accountability. '

Public interest determinations or decisions made by the Minister of
Environment and Climate Change usually take into account the Impact Asscssment
Report and the following five public interest factors: 1) The cxtent to which the
designated project contributes to sustainability; 2) Extent to which adverse cffects
within federal jurisdiction and the adverse dircet or incidental effects indicated in the
Impact Asscssment Report in respect of the designated projcct arc significant; 3) The
associatcd mitigation measures that the Minister or the Governor in Council considers
appropriate; 4) The impact that the designated project may have on any Indigenous
group and any adversce impact that the designated project may have on the rights of the
Indigenous peoples of Canada recognized and affirmed by scction 35 of the Canadian
Constitution Act, 1982:'® and 5) The extent to which the cffects of the designated
project hinder or contribute to the Government of C

. “anada's ability to meet its
Cnvironmental obligations and climatc change commitments. %

5. Post Decision

I;Ojl:;:’ss ljog; (;fathc EA proccd.ufc, the Ageney takes active steps in verifying the
s A 'nr:is :t:c W1ltlh the .Mmlstcr of Environment and Climate Changc Dccm'on.
bl ;1 o t(g)clzz ows for grcatc%' transparency around follow-up prograr[?s, wxlth
Indigenous communit 'cyd docu_mcma_ll?n, as well as increased opportunitics fo.l.'
In circumstances of n};an pub%“’ Participation in follow-up and monitoring programs:
will take the appronr lil-comp.hancc, the Agency’s enforcement officers and anéflyﬂs

ppropriate steps to work with the project proponent to cnsure complianc®

0, o ———
Scction 60(1)(a Yo A,
10280c scctio(n )(65)(%(2’ %2“)"“(1:';".: I(';-]pac‘ Assessment Act 2019, e ,

) adi: ) , AO8S

f,}V“'Vi‘«'W’ supra note 93, adian Impact Assessment Act 2019; Impact Asscssment Proce?
Sce seetion 3, Canadian Impact Assess " ol
|((Iamada. pact Asscssment Act 2019 provision on the Rights of Indigenous peoples ¢
Dag R o v " 2
See scetion 63(a-c), Canadian Impact Assessment Act 2019
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with the st Aeeov
g Impact Assessment Act and the Minister of Environment and Climate Changc
Decision Statement, '3

V. SOUTH AFRICAN ENVIRONMENTAL IMPACT ASSESSMENT

REGIME

.ramcwork for Environmental Impact Asscssment in South Africa
Lcgal pr()Ynsi()ns for EIA in South Afica werc first incorporated in the Environment
Conscrvation Act (ECA), 1989 (Act No.73 of 1989) (ECA), and Regulations for EIA
were promulgated in terms of Scetions 21 and 26 of ECA on 5 September 1997. These
initial BIA Regulations were meant to regulate activitics that werc identificd as having
the potential to have a “substantial detrimental cffect” on the cnvironment and (o
require that environmental impact reports be prepared. The EIA regulations
promulgated under ECA were subscquently repealed and replaced by the National
Linvironmental Management Act 107 of 1998 (NEMA) EIA Regulations promulgatcd
on 21 April 2006, in terms of Scction 24 of the NEMA Act, which is the framework
legislation for cnvironmental management in South Africa.'% The NEMA was an
improvement in the EIA process as it bestowed integrated environmental management
principles to be considered during the EIA proccss."” The 2006 EIA rcgulations still
aims for cnvironmental protcction, but more "quicker, simpler and better" for South
Africa.'® '

The National Environmental Management Act EIA Regulations of 2006 was
subscquently” amended. This amendment paved the way for new EIA rcgulations
promulgated on 18 Junc 2010, and rcpealed fully thc 2006 EIA rcgulations. A
subscquent amendment of the National Environmental Management Act EIA
Regulations of 2010 led to the promulgation of the National Environmental
Management Act EIA Rcgulations of 4 December 2014.'%° The 2014 NEMA EIA
Regulations were subscquently amended by the NEMA EIA Regulations of 2017 which
came into cffect on 7 April 2017.'°

A. Legal F

195G¢e sections 120(1), 122(1-4), 127(1), Canadian Impact Asscssment Act 2019; Impact Asscssment
Process Overview, supra note 93. . : ,
1061:nvironmental  Impact  Asscssment (EIA):  An Introduction (Western Cape  Government:
Iinvironmental Affairs and Decvelopment Planning) p.3
. <https://www.westerncape.gov.za/ead /files/atoms/files/EIA_2015. .df‘> accesscd 20 October 2021
(hercinaficr, Environmental Impact Asscssment (EIA): An Introductnoq),

197precious Mbalenhle Mbhele, “The Quality of EIA Reports for l'i‘ousgng Developments in the Nkangala
District of the Mpumalanga Province, South _Africa’ Masters’ .lhcs1s (Nortl.l West University, South
Africa 2009) p.6; Scc Glazewski Jan, Enwro_'""e""" )Iau{ ’"qullt’f Africa (Durban: LexisNexis
Butterworths 2005), 3-24; See Wood, C. ‘I"asllchc or Postichc? Environmental Impact Assessment
inSouth Africa’ |1999] (81)(1) South African Geographical Journal, 52-59.

19%\bhcle, supra note 107. _
uw:t:,'nb\:;:cl):l;zﬁ::lr}mpacl Assessment (EIA): An !ntroduc‘t'lon, stsupr‘a;lllkotc 106. .

"0gee  Processes for {invironmental  fmpact A‘j/ecssmcn (‘: ) ;nfj Basic  Assessme
(Environmental Assurance (Pty) Lid. 2017)<hitps//wWw.envass.co.za/eia-ba/>

2021.

nt (BA)
accessed 25 October
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The South African EIA chu.lations cat.cgorisc Projects into 3 Listing Noﬁccs.
(1) Basic Assessment (BA); (2) Scoping & E“‘f‘f onmental Im?aC‘ Report (S&EIR), (3)'
EIR for Activitics Concerning SPCCIHCd SCﬂSl‘Wc. Gcographxf:al Arca:% only. Projoe
that arc considered to have little impact on t?lc cavironment “{111 most likely follgy, the
BA process. These activitics arc smaller in size am-i the impacts .of the triggereq
activitics/projects can be casily managed and are lf:s.s .hkcly to have S{gniﬁcant impagy
on thc surrounding cnvironment. Projccts or ‘actmtlcs that arc anticipateq to haye
greater impact on a much larger scale are more likely to follow the S&EIR process,'!!

B. Environmental Impact Assessment Procedure under the South African Natippy]
Environmental Management Act EIA Regulations of 2017
The South African EIA procedure is the different phascs a project gocs through from
proposal to approval for implementation. EIA proccedure in South Africa involves the
steps as discusscd below.
1. Scrcening
At this first stage of the South African EIA procedure, the Environmental Asscssment
Practitioner (EAP) appointed by the project proponent managcs the application to the
competent authority for an Environmental Authorisation of a proposed project or
activity on bchalf of the project proponcnt. The EAP has the responsibility of
determining which process to follow: Basic asscssment proccss, Scoping &
Environmental Impact Report, or request an cxemption depending on whether the
proposcd projeet is deemed to have minimal impact or a significant impact.''? The
 determination of which process to follow is guided by the level of impact the proposed
Project is anticipated to have on s cnvironment. Projects that are considered to have
little impact on the cnvironment will most likely follow the BA process.'!? Tn addition
to the appointment of an EAP, a spccialist may be appointcd by the projcct proponent,
if the level of assessment is ofa nature requiring the appointment of a specialist.'"

In the Environmental Impact Asscssment procedure, the basic asscssment
Process is a succinct process which results in a Basic Asscssment Report. The Basic
Assessment Report provides a bricf overview of the potential impacts of the activity s
the environment and the impacts of the cnvironment on the activity. This rcport is
Submittcd by EAP, together with an Environmental Impact Asscssment application
form. 0 the Competent Authority for authorization. If the Basic Asscssment Repott
provides sufficicnt degaj] to allow the competent authoritics to make a dccision as 10

Wppid -
N See sections 12(1), 15(1) g 1 The I h Affica

g , ‘: . ., ’ . : -~ . 3 . ..' l / ¢
No, 326, 2017 madc ;’ e ¢ Lnvironmental Impact Assessment Regulations of Sou

1o the National Environm al Management (NEMA) Act, 1998 (Act No.
107 of 1¢ fents . : ental Management (NIEMA) Act, _
‘(:o,,(,’;:,.m)c(,'?fcl"?“!‘“v NEMA Act of 1998 1A Regulations 2017); Sce Rebelo, €. and Guerreiro, J
and the liuropc;;:dlf:it:,‘,:? |3[(‘)ll'}70 EIA Systems in Kenya, ‘I'anzunia, Mozambique, South Africa, Angold.
':iChct'ty, SUDTa note 6, 1y 44 1 (8) Journat of Environmental Protection, 606-607,

Section 12(2) NEMA Act of 1998 1:1A Regulations 2017,



A Comparative Review of the Environment .- | 23

whether the activity/project should procced, the authorisation may be g""‘"t"d'
However, if the Compctent Authority cannot make a decision bascd on the information
Providcd in the Basic Assessment Report, the authority will cither request additiopal
information to be submitted or will rccommend that the activity be subjected t0 2
scoping and cnvironmental impact asscssment process. In cssence, the basic assessment
stage determines whether an activity warrants a detailed scoping and cnvimmﬂcmal

mpact asscssment process or not. Hs,

2. Scoping

The purposc of the scoping phasc in the

asscssment procedurc is to determine the plan of study (similar to 2 Terms of
Reference) for the cnvironmental impact asscssment itself. The ecmphasis during t?xc
scoping phasc is to identify issucs; potential impacts of the activity; and potential
alternatives to the activity. The scoping procedure results in the Scoping Report, which
includes the plan of study for the cnvironmental impact assessment. It also includes the
nmental impacts that nced to be investigated in the environmental
nd the method for identifying and prioritizing these impac.:ts.l 16 The
w (through consultation and participation) and if
then the EIR phasc commences.''” The Scoping
for the

South African cnviromncntal impact

scope of the enviro
impact asscssment a
scoping report is subject to public revie
approved by the Competent Authority,
Report thus provides a practical foundation, in the form of the plan of study,

s ; I
cnvir onmental impact assessment.

3. Impact Asscssment
When the Competent Authority accepts the scoping rcport and a plan of study for
cnvironmental impact asscssment, the EAP can proceed with the environmental impact
asscssment, The purposc of the cnvironmental impact asscssment is to address issucs
that have been raised during the scoping phasc; asscss altcrnatives to the proposcd
activity in a comparative manncr, asscss all identificd impacts and dctecrmine the
significance of cach impact; and formulatc mitigation measurcs, both enginccring and
non-cngincering mcasures. The cn.vironmcntal impact assessment phasc results Ili;n :n
Environmental Impact Report which is subjected to public review (through public

consultation and participation process which reflects the i :
ncorporation of ¢
: omments

s .
Department of fealth, Environmental lealth Impact Assessm 3 ,
of Health: Environmental :'Ilclaltlfllmpact Assessment Guideline el'{':,(,{,{,{{:) ;" SSom/, Africa (ep
(hercinafier, Department of Health LHIA); Sce generally s‘cctim’ ' of South Afyi {
s s 19(1)(2)(3) & rica 2010
3) & 20, Ni:m ). 15-16
() . A

}'!’A Regulations 2017. X
Sce scetions 21 & 22, NEMA Act of 1998 EIA Regulati ctof 199
of 1998 LIA Regulations 2017; Sce Department ol‘llcﬁm, ||(|”|1|j\2%;i} See Appendix 210} 8
: ' ' Pp.19 ¢ N}
p ) 23. LMA ACl

117 . ' .
See seetion 7(2) NEMA Acts of 1998 EIA Regulations
"8See Department of Health EHIA, supra note 115, p_23b il
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cecived) prior to submission 10 the Competent Authority for dPPfOle. e impge,
) { stage is an important quality control aspcct, bccaustf 1.t helps to cnsure thay
asscssment stag al impacts of proposed activity identified 4 the

. \ " c cnviro nmcnt . 5 . e .
mfom_xahot;:ﬂ_ thuﬂ'lcicnt before it is used as a basis for decision making, '20
scooping siage 1s §

o . anagement Plan
f:,'hc Dif;xﬁ;}mgmlhrpaagasmcm phaS?c o‘i" the LIA proc.:cd,urc is a draf
Environmental Management Plan (“EMP”) which is a ldz(l)c?mc’n-lauon of the actions
identificd in the environmental impact asscssment phasc. | .l"M_I is a ?lan. detailing a1
likely cnvironmental and other cffccts of the dcvcl(?pmcni an'd 11'10 ml.ug%iuon mcz'as.;urcs
roquired. EMP is compulsory for all proposcd projects apgiwat;ons in Sm.uh Africa
basic assessment or full EIA. The EMP among other things include, a description of the
impact managcment OulCOMCS, including managcement . slalcmcnt? identifying the
impacts and risks that nced 1o be avoided, managed and mitigated as identificd through
thc cnvironmental impact assessment process for all phascs of the development
including planning and design; preconstruction activitics, construction activitics,
rchabilitation of the cavironment after construction and where relevant, operation
activitics.'”” Thc EMP also describes the proposed impact management actions,
identifics the manner in which the impact management outcomes contemplated will be
achicved, and must, where applicable, include actions to avoid, modify, remedy, control
or stop any action, activity or process which causcs pollution or cnvironmental
degradation; and comply with any provisions of the Act regarding financial provision
for rehabilitation, where applicable.
. Further, the EMP lays out the method of monitoring the implementation of the
fmpact management actions; the {requency of monitoring the implementation of the
impact management actions; an indication of the persons who will be responsible for
the fmplcmcntation of the impact management actions; the time periods within which
the meacl management actions must be implemented; the mechanism for monitoring
2221;2222 ::(tlha ﬁlhc impact management actions; a program for rf=p0fﬁf‘8 ‘l’“
projoct pro;)oncm : :lzvg?mn?n@l awareness plan describing the manncr if which 11;
which may rou] n b to inform his or her cmployces of any environmental g
sult from their work; and risks must be dealt with in order to avoid

ll"Chcti.y su
» Supra note 6, p.45: S
2017; Environm p 459 Scc

gencrally, sections 23, 40 & 41, NEMA Act of 1998 EIA Regulation®
. cntal Im N it ’ s NLi ct o L
{2 !) ,L\ Regulations 2017, Pact Asscssment Process, Appendix 3, paragraph 2(d-h), NEMA Act of 1998
-ampion, B. B, and | R s .
Afn‘ca: A Critical I{cvic:;/s:sf.l'l’o(l]f;'l {;nwro“‘mtfntal Impact Assessment and Sustainable Development It
K. “Quality ang Quality Contro BG)2) Environment and Natural Resources Research, 44; Sce Fuller:

Assessment (Vo) 2. Oxford |, l‘(.’l n EIA” in Judith Petts (cd), Handbook of Environmental Inpac!

M llcamn, l‘anironmcm;ﬂ hl](]. ’Blackwcll Science Ltd. 1999), 55-82, 3

{}f’fcssmcm Make?” Master 'I'he 'Pact Asscssment in South Africa - What Difference can a Sustainability
(.‘;ccc scction 23(4), NEM ‘X: (‘;{";’SI'WC'M University, South Africa 2018),20.
€85, Appendix 4, Paragraph 2(b-q) N:S EIA Regulations 2017; Environmental Impact Assessment

‘MA Act of 1998 |:1A Regulations 2017.
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Ec Ic 1()'11 or the degradation of the cnvironment; and any specific nlom et
quired by the competent authority. '

5. Decision Making ) .
If the Competent Authority is satist (ficicnt i ation has been P""wdCd t g
' o _ y is satisficd that sufficient information . ion for
make a decision, that adequate consultation has taken place, and that the apphcd’ s
the proposed activity/project complics with planning requirements, thcn’a dcmb?thout
?akcn_ This decision could be to approve the proposed activity/project (with or Wi fusc
imposing conditions), request that further information be obtaincd, _01' .rc
approval.* The relevant Competent Authority makes the decision by 1ssul'n ° -an
cnvironmental authorisation for the propoesed project. An cnvironmental authorisation
usually specify-»(a) the name, address and contact details of the person to whom. th(f
cnvironmental authorisation is issucd; (b) a description of the activity that is authf)nSCds
(c) a description of the location of the activity; () the conditions subject tO which the
activity may be undertaken, including conditions determining-requircments for the
avoidance, management, mitigation, monitoring and reporting of the impacts of the
activity on the cnvironment throughout the life of the activity additional to thosc
contained in the approved EMP, and where applicable the closure plan.125
6. Post-Dccision Monitoring
In the post-decision monitoring phasc, the promiscs madc in the environmental
assessment are followed up continually to cnsure that the project had been implemented
in accordancc with the mcasurcs specified and upon which an cnvironmental
authorization was granted. Pos@-dccision monitoring is onc of the important functions to
be fulfilled in the operational phasc of the project authorized. ‘¢

- VL.  ENVIRONMENTAL IIMPACT ASSESSMENT REGIMES IN NIGERIA

INDIA, CANADA AND SOUTH AFRICA COMPARED >
This section draws comparisons between the EIA regimes in Nigeria, India, Cang da s
South African. A comparison of the EIA regimes of the four countries rcv,ic a . dn.d
paper reveals scveral insights. : wed in this

A. National EIA Legislation .

In comparing Nigeria’s EIA. practice regime with that of South Afy

Canadian practice regimes it is noticcable through the pages of th; ncan, Indjan and
countrics assessed have cach cstablished a national lega) regime 1S Work that all (he

f ‘u v
or BIA. I'hat is, all the

13gcc section 23(4), NEMA Act of 1998 EIA Regylations 2017, 11
* process, Appendix 4, paragraph 2(-n), NEMA Act of 1998 317 Res ‘Vironmeng| |

Zperle, S, and Richard, ,",' and Guy, P. ‘A Review. of the |:v§|"|§i‘l10ns 2017, Mpact Assessm
procedures in South Africa’ [1995] (15) Environmental mpgey 44, Ulion of |; vir o
125600 sections 21(1) & 20(a-d), NEMA Act of 1998 |i|A Regul SSessmeny Revig,, Onmcmm bive
12680 | lcarn, supra note 121, p.20. alions 2017, h o1, Valuatjg,
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four countrics asscssed have national legal provisions conceming BIA, 1y, iy
legislation in all of these jurisdictions applics “" Emilc"ts ‘that‘arc li{(cly (0 by
significant detrimental impacts on the environment. (1) ch' lﬁﬂfa“ 11‘411\ lcng!alio
Fnvironmental Impact Asscssment (EIA) Act ‘{f 201 “l, fc . 1"'I’cfa ¢d the Nigerigy |
Act of 1992. The Indian LIA legislation is the lzIA’ I'\Iotl 11(.8'110.11 0 12006 Pr.omlllgatcd by
the Indian Ministry of Linvironment and l"orcSF- l:"’ ’u;n;du:x‘: j\IrA .lcglslati(,n IS thy
Canadian Impact Asscssment Act of 2019, while that of South Africa iy the Nationy

Environmental Management Act EIA chulau'ons of 2(} 11. A ‘

Further, in Canada, apart from the existence 0 t’ lc . ula '(ll{\A of 2919’ e
provinces also have their own dilfcrent cnv1.ronl?lcflff* ‘;lg“ dllon?.govcrmng the
cnvironmental impact asscssment procoss. This sm{-m;n Nfas s?omcumcs PWantcd
overlapping issucs which has delayed the EIA process. 'n Nigena, qlc TeVErse is
casc as there is only onc EIA law in cxistence (that is, the LIA Act of 1992) whih
governs the federal and state EIA process. It might be argucd that th'c .fact,that there jg
onc law governing the EIA process in Nigeria crlcgtcs the proba-bll'_lty that the I\
process will be more rcliable, stable and structurcd.’”" However, this is not the case g
accountability is a major sctback in cnsuring adherence to laws, norms, rules and
procedures of EIA in Nigeria. There is also the problem of inadequate human and
financial resources o perform EIA. Part of the problem is, also, the inability of
the responsible  agencies  to have the courage to (el promoters  and  the
sovernment that certain decision cannot be taken prior to EIA on some projects for
fear of being scen as anti-development and in some cascs anti-government
programmc.'”® Thus, Nigeria nceds to cnsure that the challenges facing EIA process is
tackled and Canada also nceds to ensure that there is a proper harmonization of federal
and provincial laws in carrying out of the EIA process.

Just like Nigeria, India and South Africa have onc EIA law - the Indian EIA
Notification of 2006 promulgated by the Indian Ministry of Environment and Forest,
and_ thc. South African National Environmental Management Act (NEMA) EIA
gslgl::a;\l?::af;g:: "'cfll’;cﬂi.\r'dy. Further, the Indian EIA Notification of 2006 zfnd the
2017 e common d(;lll;l! .nvx:mmlcnlal Wnagcmcnt Act (NliM{\) EIA chulauon.s of
environment YCSpcclivc}:,l W‘;; g “‘"d .h"lp‘fli_g f" protect thc -Inchax? and ‘South Afnc.an
which sceks 1o repeal an‘ process against the Draft Indian EIA Notification of 2020

addressed befy d replace the current Indian EIA Notification of 2006 must be
ssed before the new law is made cffective,

Ve
nis the

127

m?\t;;:'l/:ways), e:upra note 80, p.126,
ABYIzuC, V. I, und Lhiemobi > “The € |

!;-r,dctlcc i Nigerig’ |'20hll(f;ng|)'(6?t [(“' Phe Challenges of the Environmental Impact Assessimet
cchnology (LISRET), 343, wlernational - Journal of Scientific Research  Engincering ¢
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B. National E1A Regulatory Institution (Body) .
Each of the countrics asscssed has a national EIA rcgulatory body or C‘f“{l’_c“’m
authority (as it is called in some Jurisdictions), that is saddled with the rc?spo.nsﬂ)lhty of
rcgulating the EIA process. The Nigerian national EIA regulator is the ng.crlan Fedcral
Ministry of Environment, while that of India is the Indian Ministry of Env.lron'mcnt and
Forest or the Impact Assessment Agency (IAA) for specificd project, whlch is usually
constituted by Indian Ministry of Environment and Forest. The Canadian natl(.mal. EIA
rcgulator is the Impact Asscssment Agency of Canada, while that of South Africa is .thc
national Minister responsible for the environment (Minister of Environmcntal {\ffan's)
- or the relevant Provincial Member of the Exccutive Council (MEC) responsible for
cnvironmental management with the concurrence of the Minister.'”

C. Catcgorisation of Projccts

The EIA rcgimes of the four countrics accessed all rccognized some catcgories of

development projects. The Nigerian EIA Act recogniscs three broad catcgories of
dcvclopment projccts

namcly Catcgory 3 Projccts/Activitics, Category 2
Projecls/Activitics, and Catcgory 1 Pr'ojccts/_Activitics, within the EIA systcms.m The'
South African EIA regime recognized three catcgorics of development projccts namely
projccts that requircs Basic Asscssment, projccts the requires Scoping & Environmental
Impact Report and Environmental Impact Report for projects concerning Specificd
Scnsitive  Geographical Arcas, ' Under the Canadian EIA regime, dcsignated

developmient projects subjcct to impact asscssment arc described in the Physical
Activitics Regulations (Projcct List)."* The Indian EIA regime broadly catcgorized all
development projects and activitics into two categorics - Category A and Catcgory B,
bascd on the spatial cxtent of potential impacts and potential impacts on human hecalth
and natural and man-made resourccs. '3

g tions 24(2) an gerian EIA Act 1992,

CC scctions and 24(2)(a), South African National |
107 of 1998; Scc Procosses for Environmens gy nvironmental Management (NEMA) Act No
-gl})ra note 110, A

.rlxtrla‘ordinary, Part-11, angd Section
A . : Mini ‘nvironment ‘orest
o ; f . %20N 202006, e A )

df> accessed 26 October
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project proponcnt. Further, the A

project or activity on behalf of the e dotpit
compriscs screcning and scoping. Sercemne etermines whether or ng |, Oy

proposal requires an EIA and what jevel of EI{\ 1 mmrcd. All the countrieg rc\;:ir Ojegy
e scrocning S4E0 0 196 whother an EIA is requipeg
proposcd project. Another 1m phasc 1 the EIA ](Jlroccss 1S scoping. § or,
identifics key issucs (and non-issucs) and conccf'ns and cvalualcs, organ,

S d dccision-making. Somc form of scoping

prescnts them (o assist in analysi$ an

untrics assesscd-
the EIA processes of thc four ¢0 : _
- 5 ntrics asscssed all contains a lege .
The EIA rcgimcs of the four cou gal FCquiremgy,

for the preparation of a report. In Nigeria, the project prOpfmcnt is expected (o subm
Draft EIA Report (cmana d scoping stage of the EIA progey,

ting from the screening an
o the Fedcral Ministry of E ) for revicw. Subsequently, the proje,
is expected t0 submit the

nvironment (FMoE

Final EIA Rcport 0 thc FMoE within sjx P

{ of thc Ministry comments (fecdback) on the initial draft gy
report. The Indian EIA rcgime also requircs the preparation of an lj:I'A Report which j
usually delivered to all stakcholders including the affected communitics. The essence of
this EIA Report is usually to consider the cnvironmental co.nccrns and viability of th
proposcd project. The Canadian EIA rcgime requires the project proponent to prepare 3
report called “Impact Statement” to be submitted to the Canadian Impact Asscssmen
Agency. The Impact Statement contains all information and studics the Canadian
Impact Asscssment Agency dctermines nccessary 10 conduct thc impact asscssment,™
The South African EIA regime requircs the project proponcnt {o preparc a report called
Draft Environmental Management Plan, which is a documentation of the actions to be
taken throughout the proposcd project lifecycle as identificd in the cnvironmental

; 135
impact asscssment phasc. ’

Copip
S, ang
cXis[s in

proponcnt
months of the receip

E. Public Participation, Review Stage, Decision Making and Post Decision Monitoring
ublic participation in their

The EIA regimes of the four countrics asscssed all requirc p
EIA processes. The South African National Environmental Management Act EIA

Regulations of 2017 made substantial provisions for public participation, cspecially, of
zﬁn;\:fsh&arc likcl).f to be affected by the proposcd projects, via public mectings and
public - .RCgulatlon 39-44 of South Africa’s EIA Vchulations 2017 provides for

participation and plays an cfficicnt and cffective role to cnsurc public

MSee Overvi
view of the | "
%% mpact Asscss o
m.l Icam, supra note 121, 520, ssment Act-1evel 1 Training, supra note 89, p.25.

Anacbo, O, K and I

¢l . . l-'gh o . 4 ..
Case -1 e osa, O, I, ‘R . .
for Constitutionalisation’ (201 calising Substantive Rights to lcalthy Environment in Nigeri: A

paﬂic' atf » 5 l .,
pation, Good | (11)2) Environmental Law Review, 23: Du Plessis, A. ‘Public

":nVil' al €2
Potche > onmental Go : .
efstroom Electronic I.aw.Ioum:d.vg,rml nee and Fulfilment of Environmental Rights’ [2008] (11
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T (CIAA) of 2019 and the Indian EIA Notification 138 The
the right of the public to partici hro t the stages of the EIA process- =
Nigerian EIA o participate throughou : ity to ‘comment’ on the
) regime allows members of the public an opportunity . livelihoods
cnvlrOn.n'ncmal Impacts of projects that could potentially affect them, their ) e EIA
and their cnvironment, '3 However, the Ievel of public participation in the Nl,g?nal.l s
Process has been alleged to be abysmal. This comment based public participatio o
believed to be inherently insufficicnt as there should be a better interaction botwetn
govemment, civyil socicty and affected pcrsons'including processcs of open dlalogllci
establishment of partnership, information sharing and cvaluation of dcvclogmcnta
policies and programmes with regard to projects that may potentially affect its hO.St
communitics. It is further argucd that notwithstanding that government policics m
Nigeria tend to advocate the nced for public participation, sufficient policy ﬁ-amcwor‘k
Or practicc mechanisms have not been cffectively put in place to achicve this
objcctive. % ' '

It is equally noted that the EIA rcgimes of the four countrics assessed all havea -
legal requirement for an EIA review or an impact asscssment. Nigerian and Indian EIA
regimes recognisc an EIA review phasc whilc Canada and South African EIA regimes
rccognisc an impact asscssment phasc. Also, all the EIA regimces of the four countrics
asscsscd in this paper madc provisions for lcgal requircment of decision making. The
dccision for a proposed project to be carricd out as noted in the four countrics assessed
arc madc by the national EIA regulators and such decisions are usually madc based on
the projects contribution to sustainability. Morc so, the EIA rcgimes of the four
countrics revicwed madc provisions for post decision monitoring.

F. Rccognition of Aboriginal/Indigcnous Rights

The Nigerian EIA did not recognizc the rights of indigenous people to participatc in the
EIA process. For cxample, the rights of the indigcnous Niger Delta pcople to be
consultcd and to participate in the EIA process of projects in the Niger Delta region that
arc likely to affect their cnvironment is not provided for and guarantced in the Nigerian
EIA Act. This is in contrast with thc Canadian Impact Assessment Act which
recognizes and respects the rights of Aboriginal (Indigenous) peoples to participate in
the EIA proccess. The CIAA 20 19 has notable provisions which scck to cnsure not only
that Aboriginal pcoplc arc cc)nsqltcd or cntitled to participate in the EA process, but that

137 Anacbo and Lighosa, ibid; Murombo, T, ‘Beyond Public Partici
Africa’s Lnvironmental Impact Assessment (LIA) Law and Sy
Potchefstroom Electronic Law Journal, 106,

8See scctions 11 and 27, Canadian Impact Assessment Act 2019,
%See section 7, Nigerian EIA Act 1992.

"0 Anacbo and Lighosa, supra note 136.

pation. The Disjuncture
stainable Devel between Soug,

opment” 20081 (11(3)
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their role in general i ; qgaged 1o promote the process 14 1
cral is csscntial and thereby 678 ek Fi
g fically indicatcs the pmmoﬁo:nly,

the purposc scction of CIAA 2019 cipc;sponsiblc authoritics and Apqy; . "'
g e . belwe o142 T ngi
ommunication and coopcration | asscssmont: Furthcrmore, scetiop

1 knowledge in conducting }

d

peoples with respect to cnvim“mcnt-a- al traditiona

enjoins proponcnts to consider rovisions slcarly convey the csscntial recognigio, '
sc P < in CIAA 2019 and further reflgy, “(:r
C

environmental asscssment. The -
cntal and their rights 17 =", )
cognizing and respecting the righy 2

: - les
the rolc of Aboriginal PP~ o ont to 1€

commitment of the Canadian &

indigenous people. [ations madc a gencral provision for pyp.
.n EIA Regulalio : < e Publi;

The South AfﬂCd“‘ :c ific provision for the rights of indigenous people to p,
any SP he Indian EIA Notification of 2

participation without eific P rocess. . |
likely to be affccted by 2 proposcd project o participy,
The Indian EIA Notification 2006 went further to cxplain thog,

a proposed projcct to include local residents, thus, TCCOgnizing

in the EIA proccss.
people to participatc in the Indian EIA proccss.

likely to be affected by
the rights of indigenous

G. Establishment of an Internct Sitc . '
Scction 105 of the CIAA 2019 provides for the cstablishment and maintenance of a
internet site in the EIA process in Canada which givcs opportunitics for the public to be
constantly awarc of the EIA proccss. The records and information rclating to the impact

( that the Agency conducts which thc Agency is

asscssment of a designated projec
expected to post and maintain on the intemet site include: any public notice issucd by
the Agency to request the participation of the public in thc impact asscssment; a

description of the factors to b taken into account in the impact asscssment and of the
scope of those factors; the report of the impact asscssment or a summary of the report
,fmd an .indication of how a copy of thc rcport may be obtaincd; any scientific
m.fpmauon that the Agency reccives from a project proponent or a summary of the
SClenflﬁ.c information and an indication of how that information may be obtaincd; a
fhcastcgptl_on of the r?sults of the follow-up program that is implementcd with respect 1
descﬁ":_‘g“?md projcct or a summary of the results and an indication of how sucha
ption'may be obtained; notice of the Agency’s decision to termi the impact
assessment; and any public comments ivee i © torminate ({1
n o Lo received during the impact asscssment.*’

o ntrast, Nigcria docs not have this kind of ity i
‘genian EIA Act has a provision which i si 5 of opportunity in existence. The
n which is similar to scction 79 of CIAA 2019. Scction

14)
Anuolu“?ﬂ
Po, su

throu Pra note 80, r

%h mfn(:mxrchcnsivc Studics a;i)(.jlﬁl"’ ‘Chongatera Godfred ‘Tigawuve, Enviro : ssessment
Dathous; et A Comparative R cview Pancl Process Options und iy nrqcntal Asscssmen
1 thousic Universiyy cview of Publi s under the Canadian Environmenti!
- Anuoluwzpg 12, 29, ublic Influence in the EIA Process e
’ mions:w;g')scc Scction 4 of Canadian | ‘ roces(LLM. hest

n
mpact Asscssment Act 2019,

and (2)(a-). Canad:
)(a-g), Canadian Impact Assessment Act 2019
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Y of the EIA Act

TCview Pancl, (he

: a
1ator or
' itted by a med
Provides that “on recciving a report submitted by
the Counci

ilable to the public in any mannc.:r
Agency shall make the report available R gt o oy PR
. Considers appropriatc and shall advisc thc' Pu 1cu Aai Ty
a‘fallable,nl44 1—Iowcvcr, this paper argucs that the prov1s1oxi of scc oo
.N 18crian EIA Ac, 1S a Vague provision when comparcd to scction 105 o e
This jg becauge Seetion 39 docs not provide clarity as to what mcans the rcpo' by
available ¢, the Public, Whether via the intcrnet or posted in dcsignated locatict):; iy
Cssence S anced for gy internet site (o providc casy accessibility to the public h
mformation l‘cgarding the iIA proccess of projccts in Nigcria,m KddiGonally, ot he
Indian and §

. or the
. outh African EIA legal regime did not make any provisions for
cslabhshmcnt and Maintcnance

> there j

Public Particip,

Environmcntal Asscssment
facilitatc the Participation
Organi'/,alions (ENGOs)

the Canadian go

require the Canadian

Agency o cstablish gz Participant funding Program 1o

of individuals, Iinvironmcnlal Non Governmenta]
and Aborigina} (Indigenous

*Sece section 38, Nigcrian EIA Act 1992,
5 ' a note 80, p.129. W
::A"“"'"w“""’ .Zlf';rd n;):;;'s g: Raj, A. and lan g Public Participation’ 11982) (66)
A"“f’luwapos” p ’wp.81' .,loan. B. A. “Citizen Participation at Govcmm_‘"m Expense’ 39) Public
ity /"f”' o ulb, 47’7' Robert, G. ‘Environmental Asscssment Design: Lessons from the Canadian
i RC’WG;VS,) I"rivironmental Professional, 12; Sce KG Englchart and My 'l_‘l'Chilco.ck, Public
l':xwricm‘fc’ qu&slli‘:gm;mr y Process: The Issuc of Funding (Working Papcr No.17, Economic Council
Participation in the
b 7 8.
1 et i act Assessment Act 2019,
"Sce section 75, Canadian lt)npacl.; (/)\bsc
'"Anuoluwapo, supra note 80, p.130.
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' Jing adequatc financial assistancc that would
the g'oal'of.prow g S HIA proccss.'” Additionall omo
participation in all stages 01 7% Mus naly, the Indiap ,
African EIA regime has no provision for a participant funding program_

vil. CONCLUSION
A regimes discusscd above indicates that although, they

o . e
I framework, all the EIA regimes arc similar ) € slig

ghy

The review of the EI
ach Othg, |

' i scdura
differences in the proc ‘ . 1 '
adian and South African EIA regimes sharc 3 ¢

The Nigerian, Indian, Can T o
llc ZZIN;;c,:Z‘;OFk- They all have legal ‘prowsxfms ‘for EIA and specifie l:::?; alh[o
concerning its practicc. Also, the four IzFA rcfglmcs sharc a common EJA rcgummn
{ramework. Each regime (country) has identificd d competent authority (regulay
institution or body) for ovcr sceing the EIA process. l'?ﬂhC@orc, the four E1A fCgime,
sharc a common EIA procedural fran.lc.w0{k. ?crccnlpg, scoping, EIA ryy,
preparation, public consultation and participation, EIA rcv1cvs./, decision making 44 1
post decision monitoring arc all procedurcs of the EIA process in the four EIA regime 1
roviewed. Also, in all the four countrics rcvicwcd., the EIA is initiated by the Projes; |
proponcnt. Although, in South Africa, the Environmental Assessment Practitiope, |
projcct proponent initiatcs thc EIA on behalf of (he Projg

(EAP) appointed by the

proponent. |
However, the four countrics reviewed can leam some lessons from the 1y

regimes of others. Nigeria can lcarn a great lesson from the EIA regimes of others iy
 the arca of public consultation and participation in the EIA process. The Canadia,
South African and Indian EIA regimes made provisions for robust public consultation
and participation in the EIA process as against the Nigerian EIA regime which only
allows members of the public an opportunity to comment on the environmental impacts
of proposed projccts that could potentially affcct their cavironment and livelihood. This
comment based public participation is belicved to be inherently madequate as there ‘
should be a better interaction between the public, especially, those likely to be affected |
by the proposcd projcct and the initiators and developers of the project. i
Also, the Canadian and Indian EIA regimes recognized indigenous rights in the
EIA process. Indigenous rights mean the rights of indigenous peoples to be consulted
and to fully participate in the EIA of projccts that will affect their environment and
livelihood. The Canadian EIA rcgime cxpressly recognized indigenous rights by /
recognizing the rights of indigenous peoples (Aboriginal rights) to be consulted and ©
participate in the EIA process of developmental projects that will affect them. On the
:)cl:s; n ill?gd’ lhﬂ-w' ’Ilmfian‘ EIA rcgimc implicdly recognized indigenous rights by
further (o f'xpl:uirr:b(:b “"‘ I'f‘"W“C likely o be affected by a proposed project and went
rsidons indigenmg 'osc ikely to be affected by a proposed project to include local
$ peoples).

149

Ibid, p.131,
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Jrurther, the Canadian EIA regime made prmtisior_ls for the establishment of an
. «t site to crcatc morc awarcness of the Canadian EIA process and facilitate the
m[cm.c l Muf, { the EIA procedure. This provision for the cstablishment of an internct
c-f rC(fUVCII,Cbi (i)n the 1:11/\ rcgimes of Nigeria, India and South Africa. In addition, the
site Is-flbb(i?] A regime 'pmvidcd for participant funding programme to aid public
_Canadldl:cm_ and participation in the Canadian EIA proccess. This provision is absent in
mvol\'ml‘l ian, Indian and South African EIA rcgimcs. o |
thc Nigenan, lieht of the above, the authors recommends that the Nigerian EIA regime
) I;)l t:,(:ﬁ;f morc robust public consultation and participatiorj in its FIA practicc in
shod : e actice of the Canadian, Indian and South African EIA regimes. Also, the
linc V\{llh the practic d the South African National -Environmental Managcman Act
Nigerian I}IA Act :]:lz:ltions of 2017 should bc amended to recognize ind?gcn.ous ngl?ts,
(NF‘M/%) ol 'Rcf]; u- Canadian and Indian EIA regimes. Further, lhc N1gcnz?n, Indian
as oblainabe e “1"' IA reeimes should, in linc with the Canadian EIA practicc, mfikc
and South African "lé .nt of internet sites to creatc morc awarcness of their EIA
s for the cstablis ]m?-.. ‘veness of their EIA procedures. Also, they shm'ald
o mc regimc by initiating PaniCil?ant f}mdmg
heir EIA practice regimes.

provision | |
process and facilitatc the ‘c ver
cmulatc the Canadian -l:l/\ prac o onint
programmcs 10 aid public involvement and p
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