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Abstract
In relation to rape, people need to be protected

unwanted sexual activity which

infringes their right to bodily integrity and

sexual autonomy regardless of who is the

perpetrator. Rape is the most. heinous and

grievous of all sexual assaults against a person. It

affects the entirety of the victim with its effects

being multifarious i.e. physical, emotional and

psychological. Rape within marriage is not

recognized under the law. in Nigeria but there

are certain sexual relations that occur between

married couples in coercive circumstances and in

other contexts that may fit into the class

recognized as rape. Law should protect all and

sundry against victimization of any kind

regardless of who is the perpetrator. This paper

looks at the origin of marital rape exemption, the

various justifications for the exemption and the

concept of marital rape exemption in the rape

law in Nigeria as a gender issue. It also discusses

the reality of marital rape in Nigeria and

concludes that the law in Nigeria should

recognize that rape can occur within marriage.
Key words: Marital rape, Sexual violence, Marital Rape Exemption, Law, Nigeria.
1.0 Introduction
Rape is a significant social and health problem and one of the worst forms of possible assaults o
the physical, psychological and sexual integrity of victims. Rape is an offence with a long history
and one of the most horrific crimes humans know of. It not only causes physical degradation and
mental trauma but also social death.'The severity of the offence of rape cannot be over
emphasized. It is a heinous, despicable and severe offence. Itis a sexual offence that arises out
of non-consent with the victim to sexual intercourse. Consent is necessary for sexual intercourse
every time no matter the relationship between those involved. The act may be carried out by
physical force, or where the person is under threat or manipulation, or with a person who &
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physical force. The most common and lasting effects of rape
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effects of rape include Post-traumatic stress disorder (PTSD) - feelings of severe arm;ty and
stress. depression, flashbacks — memories of rape as if it s taking place again, borderhqe
personality disorder, sleep disorders, cating disorders, dissociative identity disorder, guilt,
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ol (he pervasive, and most common violations human beings suffer.
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L SUSexu ence as defined by Wo isatl
. 1 r ‘ (
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o FAT exual act, unwanted sexual comments or advances, or acts
. - athe N& >Cle > ’ ‘
rafhic. O ; e »];(k'\: lu.x u.]agm‘ns.l a person’s sexuality using coercion. by any person
’ anlles ‘\I] l uz\r :: ,‘g l:;il],‘ql; 1\0 ll\c vietim, in any setting, including but not limited to home and
.~ In other words. SEXu iolence 1s a sexual act committed against someone without that
consent.
al violence occurs in the ctofan inti ip, withi ‘
al viol ceurs in the context of an intimate partnership, within the larger family

«tructure, or during times of conflict, it is a deeply violating and painful
e in different

on gIving
?»,:Zlg:r sexu
. community r
nence for the survivor.” A wide range of sexually violent acts can take plac
imstances and settings. These include, for example: rape within marriage or dating
nships: rape by strangers, systematic rape during armed conflict; unwt:mted sexual
1 ances or <exual harassment, including demanding sex in return for favours; sexual abuse of
iy or phvsically disabled people; sexual abuse of children: forced marriage Of
o ation, including the marriage of children; denial of the right to use contraception or 0
"t other measures to protect against sexually transmitted diseases; forced abortion; violent
the sexual integrity of women, including female genital mutilation and obligatory

agaimst
ced prostitution and trafficking of people for the purpose of sexual

ections for virgimty: for
explotauon. -

fue. Rape is a kind of sexual violence, regardless of the circumstances in which it occurred.
Rapc is a crime tha

‘ { denies the victim sexual autonomy and has thus been seen more as a crime
¢ olence than a sexual act. Marital rape is as serious as any other kind of rape. It can be
equally 1f not more emotionally and physically damaging than non-marital. Though it had been
widely condoned or ignored by the law in the past, international conventions now repudiates
marital rape and have even been criminalized by most jurisdictions. The reluctance to criminalize

and prosecute marita) rape has also been attributed to traditional views of marriage especially in
a patriarchal society like Nigeria, where a woman is expected to be a subordinate figure to her
hushand, interpretations of reli gious doctrines especially Christianity where it has been explained

¢’s spouse stating that a spouse does

10 have sexual relations with on
7' ideas about male sexuality and

that one has a conjugal duty
dies but the other spouse does,

not have authority over their bo

1: Samantha Gluck, (n.05).
“Whatis Sexual Violence' (National Gexual Violence Resource
Cenlre)<h_nmu$ﬂ;Qrgii!c\/ddlmll/ﬁlc\/l’uhjit'nli()I\\’__N.\'VR( ‘_I-.uc/l,_shcg(_)\’h_nt_-_i\;-_scxunl-violence 1.pdf>
3occe§sed 26 October 2017. ’
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Marital rape has been recogmzed ;15 S ?orm ng Viclonce against women (DEVAW) staie. e
.o g : V) states

at Elimination of all form HEw. €0 1| Forms of Discrimin..
e sox 0;1 tl1'lc?lence 75{“11(: Convention on the Elimination of lf}wc o ot 1ll)m\wn
rape IS sexud” ¥ .V hough does not explicitly refer to violence ag > ut gl
against Women (CEDAW) thoug \e treaty body establisheg N

- i tl

T PRI n against Women, .

: Zlimination of Discrimination 4s¢ e she

Committee on.thel_: . Convention 0N the Elimination of All Formy o
1982 to monitor implementation of the Cor

iolence against womep .
Discrimination against Womenhas made clear that all forms of V‘lOlth (:oc;]vgn[iono—l}kn fall
within the definition of discrimination against women as set out 11 I the

. 7Y st that:
Committee’s General Recommendation No. ]? (19?_) states . ed against 8 wom
“Gender-based violence against women 15 “violence that 1s dire against a an

because she is a woman, or violence that affects women dlsprop?rtlonmc‘ly It
includes acts that inflict physical. mental or sexual harm or suffering, threats of such
acts, coercion and other deprivations of liberty. . . .

In an in-depth study on all forms of violence against women by the United Nations (UN)

Secretary General, it was stated that the most common form of violence experienced by womep
s a range of sexually, psychologically ang

globally is intimate partner violence that includes
physically coercive acts used by an intimate partner. - The fourth world conference on women in
Beiging in 1995 and the resulting Beijing Declaration and Platform for Action states that
violence under International law includes:
“Physical, sexual and psychological violence occurring in the family, including
battering...marital rape...and violence related to exploitation. e
The Protocol on the Rights of Women in Africa to the African Charter on Human and
Peoples’ Rights defines violence against women as including all acts perpetrated against
wome;; which cause or coulfi cause them physical, sexual, psychological and economic
harm.” Thus, marital rape is a form of sexual violence and a breach of the victim's

fundamental human rights under international law.

5.0 Marital Rape Exemption under the Law in Nigeria
The law supports the idea that marriage is the prescribed avenue for the satisfaction of innate

impulse, particularly in man, hence, sexual intercourse in whatever garb within marriage cannot

MPracher, (n.8) 718.
. : R
*Declaration on the Elimination of Violence against Women (DEVAW)
:tht;;/gw;v.w.un;ore/documents/aa/res/48/a48r1 04.htm> accessed 5 February 2015
nding Violence Against Women: From Words i Secre
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intercourse with his wife against her wil] ey aration. So it means that a man who has
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rape m the
' ¢ ne R S
pe. ! penal laws in Nigeria expressly
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(cludes
M o :

for raping his wife.

( ~lh|s inability is based on the
e 1l1l1|"\lr|I-ilh|c context of m:\r.ria_gc. The
e 1s‘| ¢d to a woman, he is immune

as long as they are legally married.

sexual <3 eni '

o . " > - l . . i .

i ity of rape. [ force is employed while still married will
ever. it must be observ i

However ed that Section 282(2) of the Penal Code has a

Jlification. [t states:
“Sexual intercourse bv a m
has attained puberty™.

qu
an with his own wife is not rape if she

S  means that, /
It simply means ‘I‘t a man \\.ho has non-consensual sex with his wife who | t attained
suberty may be guilty of rape within the wordings and simple int ‘ e
y e o , gs ¢ iple interpretation of Section 282(2) of
.. Dp > e o -
the .I ~”“]l ( Odf“' ]i ]1\\“1'1]1Stmcu\ ¢ 10 observe that, by the provision of Section 282(2) of the Penal
Code. a O,‘I 0 | Ijk‘]i (1.0 INAITY YEIY young girls especially in the northern part of Nigeria can
ly be convicted of raping tl}elr child-wives who might not have attained the age of puberty.
[his provision is a partial marital rape exemption of which T am not aware of any case where
«uch interpretation has been brought to bear.
111 y - , N5 ~ - i : .
In wusa v. Odusote,”in accordance with his native Law and custom, the appellant shaved his
Fa'c . . a . / . .
wife’s pubic hair. LOHS:BgU@I”:tl). the Husband/Appellant was charged with indecent assault - the
jarge was hased on section 360 of the Criminal Code
“Any person who unlawfully and indecently assaults a woman or
oirl is guilty of a misdemeanour, and is liable to imprisonment for

fo
Salc

cl

two years.”
The trial court held the accused gui

On appeal, the High Court upheld the ruling of the M
statement of charge to be “indecent assault on a female " instead of just “indecent assault”. On

further appeal, the West African Court of Appeal held that an assault between husband and wife
cannot really be characterized as “indecent’ but that a man can commit common assault on his

Ity of the charge for indecent assault brought against him.
agistrate Court but slightly amended the

wile.
To exclude spousal rape from the ambit of r

being protected. Legal opinion has since moved away .
considered as a license to commit rape.” Rape within marriage should even be an aggravating

factor in sentencing of marital rape in certain circumstances rather than being oyerlooked as
something not worthy of attention of the state and law. In R v. O.F.B, the Canadlan‘ Court of
Appeal held that sexual assault committed by a domestic partner or former domestic partner

ape law brings t0 mind the question of the victims
from this view and marriage is no longer

. . o > M ),"r / ) < “ 7 -7 ”L"“
“A.0. Yusuff, *Gender Inequality and Selective Victimization 1|an«:1 the T\jlz,uh)l:] Law of Rape’ [2007-2009] 2 &3
:\hmadu Bello University, Zaria Journal of Private and Compamm:e Law‘ )Z. 101.
'Sections 357 and 6 of the Criminal Code and Section 282 of the I cu?al Code
£ o e 's Law (Afribic Law Centre 2015)
UO.A.FaluIa‘ Feminism. Women, Familv and Children’s _(.n
s; Section 252 of Criminal Code and Section 264 of Penal Code.
. (1941]7 W.A.C.A. 140.
Yusuff, (n.80) 102.

139.

87



hould be treated as an ageravating factor for sentencing purposes because jy vio|
should be treated as an aggravating

. :“US
stonal, psychological and physical autonomy in-a way that may perm
cmotionaly psy g )
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. . . \ S Inteors Yk,
tmate and trust relationships, rclationships that most view as mtegral to fulﬁ“c hmn
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cvample. France, has gone lwg)ond rcmovin'g lhc~|‘nalri‘lal‘exlcmFlim'\ anxci con

rclanonship as an aggravating factor that can increase l 1¢ pena l)’. or rape.

v R Lord Lane hit the matter point blank in his lea\QJlegmenl When }e Saig.
‘ the idea that a wife by marriage consents in advance (o hey :
hushband having sexual intercourse with her whatever her siqye of
health—or - however  proper  her  objections...is  no longc,.
acceptable.”

Lawis dynamic and made for the society, so as the society changes, law should ch

 the ch';m:mg society. Rape is a crime of violence. Sexual intercourse is sup

consensual act between partners and where a partner does not consent, it is rape. [t i e X

wrong for a man 1o pressure his wife verbally or physically force her to have sexua| ime:refﬂm

without genuine consent, even if she had consented in early sexual intercourse and the, CCQ‘”Sc
her mind in future, The law should protect all victims regardless of gender, status, ¢y, Mg
should the law turn deaf ear to a wife or a victim’s complaint simply because she is '

5.1 The Reality of Marital Rape in Nigeria

Marital rape may be difficult to accept in Nigeria because of the cultural, religious aspeg,

prevailing social norms, but it does occur. Cases of marital rape often involves 5 male 5 ¢

and female vietim. it is thus, a highly gendered crime. Though it does not mean cases of
accused and male vietim is not a possibility. For example, in Ogbadibo Local Governme
f Benue State, a man was allegedly raped to death in the early hours of the morning }
wives: He had returned late that night from a beer parlour where he usually hung out ap,

10 the room of his youngest wife to have sex with her when his other wives, armeq w

and knives demanded that he sleep with all of them. When he resisted, h

cach wife took turns with him until he passed on to the afterlife.”

Fhe general perception is that marriage gives an absolute right to the husband

sex and this can be taken with or without the consent of the wife. The very act of a wife refusing

sexual intercourse is unthinkable. The essence of a reform is address imminent dangers in
society, the clamor for the abolishment of marita] rape exemption is based on the fact thy
oceurs 1 marriages. Nothing more can destroy a marriage than a forcefy] act of sexul

intercourse. All these justifications are based on a social myth about sex, w.
and also on false assumptions. '

In Reema

an e
0 ad.
posed l0 d"l‘i

marriedqaf,hy'

Cuseq
female
0t Arey
y hlS Six
d hﬁaded
ith sticl
€ was OVerpowereq and

to have accegs 10

omen and marriage

Generally, itis still thought that it is inconceivable for a man to rape his wife in Nigeria. I
cannot be right or justiciable that a husband will have the right to rape his wife just because they

[2006JABCA 207, cited in J.Koshan, J., “Sentencing for §
htp //ablawg. ca/2010/08/20/sentencing-for-s ousal-sexu
Articles 222-24 of the French Criminal Code,
hup /www Jegi j~JﬂM!LmIC.IJI'U/(ilJWI]|()(I(I/'dCliﬂn/('OWnlO
Uon%2012-10-2005 pdf (Accessed 1™ January 2016).
Y1991 2 AINER, 257,
“Fatula, (n.82) 141,
"S. Malcolm, ‘Rape under Nigerian Law: Time fora Review'(25 July 2012)

<https://saymalcolm, wordpress.com/20)] 2/07/25
September 2017,

pousal Sexual Violence: Different but Equal” (2010)
al-violence-different-but-e ual/ accessed 7 January 2016.

ad/id/3316/tile/France Criminal%20Code%20updated

Irape-under-ni erian-law-time-for-a-review/> accessed 18
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: 1C ground that his gey dricve )’eﬂr-;)ldlmamage e

/ was high. Accordi
. ing to her, the

pusband would have sex with her agaj :
e when she fainted nd mbmnsl .he.r Wish and beat her if she resi i
afier assisting her to come roun.| e resisted him. She recalled
nd, he continued having sex wi
ith
art beating her whenever she complains.

a
her. She said there are times she would
cry but he will
st
added that it was his right to have sex with

Shuaib’s defence was that he had a high sex drj

his wife. adding that sex cannot kill her,” e and

Another victim said her husband does not beljeve
cve th

he wants to have sexual intercourse wi ‘ at she has any right to refuse him whenev
rse with her. el

. ) Even w is §i :
pim. he violently rapes her and proceeds to dehum Ahenever she s sick o tired and pleads wit
i front of people in the compound and pouring anize her by flogging her, stripping her naked
! o w . .
failed because the current laws does not fCCOQB‘ ater on her. All efforts to access justice has
T S ize i
assault which is a lesser offence™ ; matital rape; she can gnly"charge him for
- discussions at a focus sessi
The dis . a tocus group sessions correlated with the findings from the questionnaire
regarding Iintimate partner rape/violence. The partici o
Nt frushand s ihi participants remarked as follows”:
My ; 1sfan 1as IhVIS uncanny way of showing his authority over
mej As far as h'e s goncemed, | must succumb to his sexual
advances all the time without complaint.”
Another added:
| dare not refpse my husband sex, even when I am sick he will
always force himself on me.” '

Yet another added:
“I would not have minded so much if it is just a case of employing

his veto power to force me to have sex with him. What I could no
longer stand was the constant beatings that accompanied the sexual
abuse. At times [will be so beatentoa point of unconsciousness.”

One participant reported:
awaiting my husband’s return. He

“It was becoming a nightmare
will always rape and beat me in his drunken stupor.”

e/eseosaolotu/spousal-rape- °

are.net/mobil

" Spousal Rape in Nigeria: Myth or Reality (22 April 2015) <www.slidesh
in-nigeria> accessed 18September 2017.

-

“Fatula, (n.82) 144-145. . .
4c. Aeb((\ et. ll. ‘Marital Rape: Who will Push the Cause of Victims? LL’.(I(I(’I‘S/H[J Newspaper (25 Oclgber
2014)211tt ://leadership.n /news/38817()/mr|riml-ra e-will- lns/|1-cTr|llsc-(\;15cl||Jn;> .:c;?‘g‘lusl)w December 2015.
) ) i uiet ‘Daily Trust “ebruary 2 |
e e Violated an¢ R e Oaled-nn(l-forccd-to—kcc -quiet/103230.html> accessed 5

<www.dailytrust.com.n /news/feéture/-we-were-vnol
ape and Violence: Experiences of Victims in

November, 2017. | )

“M.0. Esere, et. al. *Causes and Consequences of Intimate szm:(;01 pe !

Lagos, Nigéria® [2009] 1 (1) Journal of AIDS and HIV Researc7h ; -007.
Is.org/JAHR> accessed SJanuary = 17.

<http://www.academicjourna
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. <ol ealousy. a participant added:
O the e “‘-l||h:,|:\l,:lﬁ\;C‘Clm o d'o anything right in the sight of my husband. l.—lc
was always in the habit of beating and forcing me 1o have sex wit),
him on the pretext that I had a lover.” o
Findinos have shown that marital rape in Nigeria is a rcallly. Fl}c lcgql bond ofmaniagc do
mnm;‘ the sexual autonomy of a spouse in any givcn. situation \Z(:th the resuly that the :t?'
spouse. usually the man, is nol allowed to coerce scxual mt.erc.oursc. .
6.0 Circumstances of Forceful Sexual Intercourse within Marriage that Cap Juig
Be Recognized as Rape N _
Marital immunity is a notion that denies women the same decision making POWers as .
sexual choices and to the extent to which the Nigerian rape law supports the notion, j amou“t‘wcr
1 selective victimization of married women by the law.”’ Man‘iage §hould not be a Sancty, 5
rapists anymore.” It is not all coercive sexual relations within marriage that shoylg
calegorized as rape. .
Most marital rape incidence occurs in a violent marriage. Battering and rape in Marrigg,
closely related. Marital rape often involves severe physical violence, threats of violence and
of weapons by men against their partners. Importantly, some researchers have founq that
who batter and rape are particularly dangerous men and are more likely to severely injyp
wives and potentially even escalate the violence to murder. In situations where violence ang
battering is involved in marital rape, it should be an aggravating factor to the offence of magiy
rapc. It 1s submitted therefore that a husband should, in appropriate instances, be made triabl;
and punishable, if convicted, for the rape of his wife.”” The following circumstances constipye
mstances that can be justifiably recognized as rape within marriage as well as aggravatin,
factors; )
1) Multiple rapes: Where a husband habitually abuses the wife victim sexually, it shoulq p,
justifiably recognized as rape within the context of the law.
2) Violence or Threat of Violence using weapons and causing bodily injury or death: The plight
of battered women makes the reform of the marital rape exemption from rape law application 1o
be imperative. Violence beyond that which is inherent in the offence should be triable. Thys,
where the act of intercourse was accompanied with infliction of bodily injury or even death, rape
within marriage should be recognized.
3) Vulnerability of victim, that is, where victim has health issues or physical disability or
underage and has not attained puberty or is pregnant.
4) Contagious or Transmissible Disease: A husband can be tried where the wife objects o
sexual intercourse based on a contagious or transmissible disease, untreated or uncured, suffered
by the husband.'”
5) Non-cohabitation: Where the victims are separated and cohabitation has been withdrawn, or

where there 1s a matrimonial proceeding pending between the spouses, forceful sexudl
intercourse should be recognized as rape.
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““Relorming Sudan’s Legislation on Rape and Sexual Violence'(Redress and Kchred Position Paper September
2008) 1,31 - http:/fwww.redress.org/downloads/country- '
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