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In relation to rapc, people need to be protected 

from the unwanted sexual activity which 

infringes their right to bodily integrity and 

sexual autonomy regardless of who is the 

perpetrator. Rape is the most heinous and 

grievous of all sexual assaults against a person. It 

affects the entirety of the victim with its effects 

being multifarious i.e. physical, emotional and 

psychological. Rape within marriage is not 

recognized under the law. in Nigeria but there 

are certain sexual relations that occur between 

married couples in coercive circumstances and in 

other contexts that may fit into the class 

recognized as rape. Law should protect all and 

victimization of any 

Abstract 

kind 
sundry against 
regardless of who is the perpetrator. This paper 

looks at the origin of marital rape exemption, the 

various justifications for the exemption and the 

concept of marital rape exemption in the rape 

law in Nigeria as a gender issue. It also discusses 

the reality of marital rape in Nigeria and 

concludes that the law in Nigeria should 

recognize that rape can occur within marriage. 
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1.0 Introduction 

Rape is a significant social and health problem and one of the worst forms of possible assaults on 

the physical, psychological and sexual integrity of victims. Rape is an offence with a long historv 

and one of the most horrific crimes humans know of. It not only causes physical degradation and 
mental trauma but also social death.'"The saverity of the offence of rape cannot be over 

emphasized. It is a heinous, despicable and severe offence. It is a sexual offence that arises out 

of non-consent with the victim to sexual intercourse. Consent is necessary for sexual intercourse 

every time no matter the relationship between those involved. The act may be carried out by 

physical force, or where the person is under threat or manipulation, or with a person who is 
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hle of valid consent. Kape is Coerced seNual intercourse without a victim's consent througn 

ncapat 

se 
of force, intim. 

the ationship between the victim and the perpetrator should be irrelevant to the offence or imidation. verbal threats or abuse of power, duress. 

Tnit is for most other crimes. The issue of rape in marriage and the clamour to criminaiz 

rape. as itis 

pe has become a global issue in the last few decades. The offence of rape is such that it 

the victim negatively, the cognition of its harmfulness in all 

ects 
the entirety 

of 

nces is such that the 1ssue of marital rape immunity should not be a justification 
tor it. 

allccr 

circumstances is 

"he 
beginning 

of seek. 

nature of of relationship that exist between the victim and perpetrator. This is because the efe 

ne on 
victims is a traumatic one across board and this would at least allow victims to seek 

eking a solution is to at least recognize that rape is rape 
regardless of the 

effect of 

drss under law wlhen they are raped. The emotional sexual exploitation affects married women 

en more, and they deserve to be protected and encouraged to come forward and seek justice 

awn.der the legal system. Iaking away their right to seek redress under law is just another form or 

discrimination. 

2.0 Origin of Marital Rape Exemption 

Historically, many 
cultures have had a concept of spouses' conjugal rights to sexual 

intercourse 

with each other and the crime of rape required carnal knowledge, actual vaginal penetration, by a 

man of a 
woman, 

not his wife, by force and against her will. Thus, gender, marital status of the 

victim and sexual 
intercourse, 

vere central to its definition and meaning. From the history of 

rape as an 
offence, rape 

within marmiage 
was not a possibility, 

hence a husband could not rape 

his wife. Although, it 
has always been a crime fora man to force an 

unmarried woman to have 

sexual 
intercourse against her Will, it was not always a crime for a husband to force his wifeto 

have 
intercourse.°The legal immunity 

provided to a man who has sexual 
intercourse with his 

wife without 
consent is called mantal rape 

exemption. It is a legal privilege 
accorded a man to 

ape his wife. 

The views which contributed 
to rape 

laws not being applicable in marriage can be traced to the 

English 
Common law. 

Common law 
formulations of the offence of rape 

traditionally 
excluded 

nonconsensual 
acts of sexual 

intercourse 
between 

married persons." It reflected an era in Britain 

when women 
were not regarded as persons 

once they were married, by marriage they 
became 

one legal personality, 
and the one person 

that was 
created was the husband.' So, it was 

difficult 

to imagine the husband raping his wife, that is, himself. It is usual today to trace the origin of the 

marital rape 
exemption 

rule to the English Judge, Sir Matthew Hale. The unsupported 
extra 

judicial 
statement 

made by Hale gave 
birth to the marital rape 

exeimption at common 
law° when 

he restated the law as it had been for centuries. This was 
illustrated 

most vividly in his 1736 legal 
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ore he wrole tha 
Ireatise 

istoriuPlitorumCorome 

or listory of the Pleas o/ the Croi7, where he 

marital rape could not be recognizcd. 

His statement made three hundred ycrs ago is the actual legal genesis of asis 

CNCmption 

rital 
Tape 

but the husband cannot be guilty of a rape 
commitled by 

hmselt upon his lawful wifc. for by their mutual matrimonial 

consent and contract the wife hath given herself in this kind unto 

her husband which she cannot retract. 

According to llale, a wife's consent did not have to be sought before each sexual act tatl. 

consent to sexual relations with her husband was ongoing 
and implied by virtue 

mamiage Hale's view was upturned in the 1960s and 1970s when these Views of mariir 

sexuality started to be challenged in most Western countrieS especially by second. 

feminism, lcading to an acknowledgment of the woman's right to selt-determination the 

control) of all matters relating to her body, and the withdrawal of the exemption or defeno 

marital rape." In recent times, many legal systems and international law have come to reieos. 

husband's privilege to rape his wife either partially or completely. 

There are also several additional theories for marital rape exemption which have evolved. 

the years from Hale's statement. 

2.1 Justifications for the Marital Rape Exemption 

Legal thcories supporting marital rape have no sound justifications but merely advocatinc 

unimpeded male sexual access to women to the detriment of the victim's sexual autonom 

Hale's statement has been the backbone for the justifications for marital rape exemption despite 

1ts criticisms by many English courts that no other authority was cited by Hale. Several 

additional theories have evolved for the marital rape exemption, 

Implicd Conscnt and the Contract Theory 
The most common idea for the marital rape exemption is that a marriage constitutes a contract 

and the consent of the wife to sexual intercourse is given as a term of the contract. These are 

commonly and all too readily accepted reasons for the exemption that by consenting to mamiage, 

a woman forges a contract which makes her body available to her husband at any time. This 
has fostered the notion that a husband has a marital right" to sexual intercourse", and the 

presumed consent given by the wife upon marriage to sexual intercourse is irrevocable. Thus, 
according to this theory marital rape can never occur because all sexual contract within marriage 

is assumed to be consensual", the law implies consent to what took place as far as sexual 
intercourse is concerned regardless of whether it is violent and/or coercive it is not unlawful. 

This theory has been criticized on several grounds and is clearly a legal fiction. First, the implied 
consent in rape law is inconsistent with the notion of consent in all other areas of criminal law 

because the law does not allow a person to consent to serious bodily harm or injury inticted by 

rather her 

"1age 

of 
t the 

Over 

ng 
ny 

J.E. Hasday. Contest and Consent: A Legal History of Marital Rape' [2000] 88(5) California Law Reviewl373, 
1421 
M. Pracher, "The Marital Rape Exemption: A Violation of a Woman's Right to Privacy' [1981]11 (3) Golden Gate 
University Law Review, Women's Law Forum. 717 <htp:/digitalcommons.law.ggu.edu/geulrev/voll liss 
accessed 14 November 2015. 
Hasday, (n.7) 1482. 
M.J. Gonring, 'Spousal Exemption to Rape' |1981]65 (1) Marquette Law Reviewl20, 122. 
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It ereates a double standard, ihe courts apply an implied consent theory when rapc other, ". 
hilt not to otlher violeit domestie crimes. And because the states have a compeliE 

involved 
bul not to other 

terest in prolccting 

rs the stales Irom recognizmg a theory of implied consent to the harns resulting Irom 

rotecting their eilizens from serious bodily harn, it follows that this compeimg 

nterest bars 

ringe. A woman may consent to sexual intercourse with her husband when she 

assume that a married woman conscnts to be harmed exceeds the limits ot the 

der contract law. prIvate parties are not pemitted to use: self-help methods to 

act breach, this must nornmally be done through the courts. So even if it were 

a woman breached the marital contract by not having sexual intercourse, u 

npe 

wr ithin marrag 

desires, but 

law. "Second, unde 

dy a contract 

be accepted that 

and shor 
should not enforce the contract by physically forcing his wife to have sexua 
e. This surely excecds the traditional contract remedies, the whole idea of viewing the 

intercourse. This 
marriage agreement 

ludicrous when tak« 

in strict contract terms with the consent to on-demand sex as part of it is 

aken to the extreme. Additionally, all elements of a contract which are 

eormally delineated are not present, ordinarily parties agree to the terms of a contract and spell 
no 

them out.' ut.° Such is not the case with traditional marniage vows, prospective spouses are neitner 

in formed of the terms ot the contract nor are they allowed any options about these terms. All that 

marriage obligates the parties to do is love and honour each other until death Marriage is not 

a husiness contract like a nommal contract and should not be seen as such. Thus, reading mariage 

vOWS as bestowing 
iTevocable consent is ludicrous and unimaginable. The fact that matrimonial 

contract does not resemble a true contract at all is one of the strongest legal arguments for the 

outright rejection of his theory. 

2 Women as Property 

According to this theory, the husband owned his wife as chattel. Since a husband owned the 

wife, rape was not treated as a crime against the wife because a man cannot steal his own 

property. This theory emphasizes that a married woman is really part of her husband's property, 

a mere chattel, so forced sexual intercourse is really a husband making use of his own property.* 

Since women vere regarded as property, rape law was concerned with protecting a husband's 

property 
interest in his wife's fidelity, and a father's interest in his daughter's virginity rather 

than a crime against the woman. So when a man other than the victim's husband rapes the 

victim, then it was 
unlawful since the man violated the husband's property right." If a husband 

cannot rape his wife under this property theory, does it mean that a father of an unmarried 

daughter can have sexual 
intercourse with his daughter as she is his property too? I very much 

doubt that as this will amount to incest. So why can't rape of a woman by her husband be seen as 

rape urder this theory? 
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Though the notion of women as property 
is no longer prevalent 

in our society, diffcrer 

systems today have strongly rejected this idea. For example, 
wonmen 

have been granted ria 

incur personal legal obligations and to own property 
independent of their husbands 24T 

concept of women as property 
has been 

abandoned in our society and fails to support the. he 

rape exemption. 

3. Marital Unity 

rent 

to support the marital 

one 
of 

This perspective 
vicws marriage as a 

unification of two people, 
husband and wife, int. 

entity. 
Under this theory. a woman's identity is presumed to be merged with that 

nto 

husband upon marriage and the two upon marriage are incorporated 
into one which is the" 

person 
This theory was premised on how marriage merged the identities of the husband and wi.n 

arriage 
one-the husband. In 1765. Blackstone stated "by marriage, the husband and wife are one n 

protection and cover, she performs everything.. " This theory 
stresses that a man rapino 

pe 

in law: that is, the very being or legal existence of the woman is suspended during the mar Wing 

or at least is incorporated and consolidated into that of the husband; under who0se 

his 

Wife was regarded to be conducting sexual acts with himself which could not constitute rano 

Consequently, 
forced sexual intercourse was just a husband making appropriate use of h 

legal 

This theory lost support in the late nineteenth century with the recognition of women's leo 

The 
property 

personhood and has been rejected by courts as justification for the marital rape exemption. 30 Th 

Married Women's Property Act adopted by many states allowed a maried woman to sue and he 

sued, own and convey property, 
enter and enforce contracts, and otherwise enjoy the rights c 

unmarried women." Rape laws now protect a woman's personal safety and freedom of choice 

thus the theory is logically inadequate to justify statutes 
which subject married women ta 

Df 

Arguments against the theories show that an 
examination of these three theories and 

Justifications underpinning marital rape exemption cannot 
Withstand Scrutiny in the light of 

contemporary 
views of women, marriage and society and that Hale's statement is thus the 

forcible, undesirable sexual attacks by their husbands. 

33 

shakiest of foundations upon which to rest the marital rape exemption. 

2.2 Modern Justifications 

More modern arguments have been used by the proponents of marital rape exemption to justify 

its existence. Five main arguments have been put forward: 

. Difficulty of Proving Marital Rape 

One of the moderm arguments offered in support of keeping the marital rape exemption is that it 

would be impossible to prove a marital rape case when the couple have had consensual sex 

several times prior to that. The point is, proving rape generally has always been difficult. Many 

Sections 2-3 of the Married Women's Property Act, CAP 239 Laws of Federation, Nigeria. 

SL.R. Eskow, The Ultimate Weapon?: Demythologizing Spousal Rape and Reconceptualizing lts Prosecution 

[1996J48 (3) Stanford Law Review677, 680; Siegel, (n.6) 357. 

S.A. Adamo, Thelnjustice of Marital Rape Exemption: A Survey of Common Law Countries' [2012]4 (3) 

American University International Law Review555, 560. 

Siegel, (n.6) 357. 

Seo, (n.23). 
Adamo, (n.26). 
Siegel, (n.6)357. 

"Ryder and Kuzmenka, (n.4)400. 

ibid399. 
" Freeman. (n.22) 17. 
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dicult t prove and no one has suggested remov ing then for that TC 

ths arngunients nae clamed that it is possible to prnve lack of consent in n.ir 

Cmhrating ci ene. such as evidenee of phvsical foree througlh mec 

The ditliculty of proof argument acks lorce when balanced 

esn o the cnmc. the publie poliey of potecting the victims of violent e 
the angumei that m.antal rape is too diticult to pove. "Other crinmes 

ntnaly dittheut prosevutions. yet these are still crimes. The difticulty of proot s 

critenon tor deriding w hat behav ior should be oficially censured by sOCIey. 

Jacvb Zunia. the sitting President of South Africa in 2006 made glaring tne 

by rape sunivos dunng enminal trial. The victim was questioned on intimac 

assin: 
details relating to her past sexual belhaviours, which was humiliating. Zu 

tradhis tsimony dunn te tnal that he believed the victim wanted sex from the way she 

sd t ws provocae 
is emphasises the issue that victims of rape have to proot their 

eged rapes where the victim previously consented to sexual relations present 

ems. yet they' are not barred. The difficulty of proof argument lacks force 

ainst tihe seventy of the crime. The problem of proving lack of consent is nota 

anument tor continuing to uphold the manital exemption. 

i Less Serious than Other Rape persas 

a. rape exempion have also argued that marital rape does not occur often in 

ogmized as a semouS problem and that it is less serious than other rape. Ihey 

here is both a quantitative and qualitative difference between marital rape and 

The quanttative argument is that marital rape does not occur often enough in 

ecognized as a problem and the qualitative argument is that the damageto a 

ape is les severe than the damage caused to a victim of non-marital rape." 

ve argumen, arguments against this theory have claimed that existing data show 

med women have been raped by their husbands at least once but due to 

ing as in other rape cases, actual incidence is probably much higher." Since rape is 

orted of crimes. marital rape which isn't even considered a crime will be the 

h 

east comp.ained about in the category of rape. Even if the number is as low as one per year, 

ber and irequency 
should not determine the criminality of an act. 

he qualitative argument, the arguments against the theory is that no evidence supports the 

arment hat marntal rape is less severe than non-marital rape. 
Marital rape can be the most 

aic iom of rape. 
more 

traumatic than other rape 
because of a sense of betrayal, 

dis siomment. destruction of the marmage and the possibility that such rape will continue over 

ma years. Also, marital rape 
victims suffer more physical injuries than other rape victims 
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accessed 3 March 2016. 
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shown tha they are less afraid of their husbands.*" Psychologists and studies have il 

oblem and nece 
psychological and physical effects of marital rape makes it a serious Drobi dnd se 

because women resist their husbands to a greater degree than other victi. 

Csa marital rape tend to sufler trauma longer than other vietims." The freque 

The 
the 

evidence to suggest that marital rape is serious and that legal systems need and 
arguments against this theory shows thatit cannot not be justilied that marital. 

and traumatic than non- marital rape." 
3. Prevention of False Rape Aecusation 

ma 
abrogate the marital rape exemption. Thus, clearly, there is enough 

ms 

quantitadnd 

need to address Th 
CoP rape is lessa 

ction of the hu 
This justification for the marital rape exemption is hinged on he protection 

emised o 
against a wife's false accusation of rape. The "lying woman" justification prem 
that women are vindictive liars, posits that criminalizing marital rape results in 
false rape charges to gain leverage against their husbands in divorce and custody pro 

Arguments against this theory have claimed it is unconvincing for several reason 
criminal justice system is designed to handle fabricated claims through criminal irg 
There is no legitimate reason to suggest that courts could not expose false accusatione 

rape as skillfully as they expose falselhoods of other alleged crimes.49 Even 
acknowledged that if the likelihood of false accusations were a reason to avoid crimin 

ccrtain activities, then nothing other than murder would be a crime. Another weand 

theory pointed ouS' is that it fails to recognize the social stigma attached to rape a 
reality. rape victims are hesitant to report the crime due to this social stigma so any woman b 

on revenge will likely choosea tactic less embarassing for her. 

4 Criminal Law Should Not Invade the Sanctity of Marriage 
The justification is that preservation of marital privacy and domestic lharnmony required that 
law stay out of the relationship between husband and wife. The belief is that extending the lawd 
rape to married couples would undermine the institution of marriage 
According to this theory, if laws could intrude on family relations and the private sphere of the 

family, the possibility of reconciliation and restoration of marital harmony would be unlikely 
Supporters of this argument have suggested that ciminal law should be a last resort in family 

issues and that it is only in exceptional cases that criminal law should be allowed to invade the 

bedroom. The antagonist of this theory claims that the approach concentrates not on the well. 

being of the family unit as it claims but rather on the welfare of the husband and men. If the 

criminal law has no place in bedrooms apropos rape, why has it a place as regards assault, 

kidnapping and thefi?3 

n 

ot mariv 
courts 

ime.50 Another weakness of t 

ben: 

of 

4'Klarfeld, (n.3) 1828. 
5 Siegel. (n.6) 359. 
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P.N.S. Rumney, 

* When Rape Isn't Rape: Court of Appeal Sentencing Practice in Cases of Marital and 

Relationship Rape' |1999] 19 Oxford Journal of Legal Studies 243-244 
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Legal Commentary, 535, 551-552. 

S Freeman, (n.22) 18. 

$1ibid362. 

82 



The suyp 
ers of thhs justithcathon w ho believe that it protects the sanctity of marnage argue that 

On ot marital rape ill destroy any chance of reconciliation and will vOlC 
nnvac The questhon then 1s, Is a marmage where rape is involved worth saving at al 

Court ot \ irginia argued against this justification in the case of Weishaut v 

nnaizatvon of 

mana 

he Sunreme Cou 

m ul h by stating that: 

Itts hard to imagine how charging a husband w ith the violent 

cnme ot rape can be more disruptive of a mariage than the violent 

act itself.Moreover. if the marriage has already deteriorated to the 
point where intercourse must be commanded at the price of 
olence we doubt that there is anything left to reconcile." 

famtalrape creates an unstable home environment for all family members. It is of utmost 

morance 
to 

recogmize the damage being done by it. Hence, to argue that the marital rape 

n on avoids and should avOid interterence with the marital privacy at the expense of a 

omanscontin ued abuse is problematic. Though, the matrimonial bedroom is a private place 

at the laa should not venture into, when a crime has happened in it, the bedroom ceases to be 

13 These justification only helps such a husband escape liability rather than protect the 

ancty of marmiage. in a Supreme Court case in New York, the court held that just as a husband 

anDot Dioke a nght of mantal privacy to escape liability for beating his wife, he cannot 

usuably rape his wite under the guise of a rnght to privacy. 
ch as t is true that the sanctity of mamage is worth preserving, the law should create a 

aytrd positi on so that while preserving the sanctity of marriage it also protects on the other hand 

he ms of rape within marmiage. There should be a measure of balance introduced by the law 

as the most etiective means of social control. 

Alternative Remedies. 
Ths theory states that a wife has other alternative remedies in family law as well as in criminal 

aw such as prosecuting tor assault and so does not need the protection of criminal law with 

respect to rape. The argument is that the victim can pursue other legal remedies, such as assault 

charges and divorce. Advocates of this justification believe it is unnecessary to subject marriages 

to the intense pressure of rape prosecution when other less invasive alternatives exist. 

Arguments against this position claim that the alternatives are inadequate and that it ignores the 

ratyona.c of rape laws. rape is not just a matrimonial misconduct. There is a qualitative difference 

betw een the crime of rape and the crime of assault. Unlike battery and assault laws, rape laws 

recognize rape as both a psychological and a physical crime which deeply harms a woman's 

BC al integrity and autonomy. Th: fact that rape statutes exist is a recognition that the harn 

caused by a forcible rape is different and more severe than the harm caused by an ordinary 

assault This could even be deduced from the nature of the punishment for rape as compared to 

aauit, rapc penalties are more severe than assault penalties. Thus, if assault laws were sufficient 

to deal with the crime of rape, there would be no reason to have rape statutes. Another reason 

as12ult law is inadequate remedy for marital rape victims is that not all women who are raped by 

Siegel. (n.6) 362 
94) 315 S.E. 2d 47, 855 cited in Klarfeld, (n.3) 1827 

Cited in Siegel, (n.6) 363 
".arfeid, (n.3) 12%. 
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then husbands arc phy sically assaulted or hattered. So, it simply means that such wo 
hate no remedy il mantal rape is not a crime 
The altermatine of divoree is also a remedy that has becn suggested il a woman suffere 
ape makes more sense to suggest that if a man is dissatistred with his sexual 
relatonshp. he should seek a divorce instead of raping his wite" hich is a more harmfi than the divorce option. In the case of State . Smith," the New Jersey Supreme Court hel. a wife s repeated refusals are a breach of marriage contract, his remedy is in a matrima court, not in violent or forceful self-help. Rape is theretore not a remedy for non-consummat of marmage 

al such wOmen will 
oman sullers marital 

ma 

ation 
Arguments against the mantal rape exemption have cmphas1zed that the face of rape victim u changed and that no category of women is exempted from rape. Since it 1s accepted that conscnsua! intercourse can legitimately be defined as criminal, the distinction between wives other rape victims i1s invidious and a denial of the full humanity ot a wife in a sexal contet Hence. it is revolting as the grounds upon which it was laid down have vanished l Since and the rule persists from blind limitation of the past.* 3.0 Effectof Rape on Victins 
The effccts of rape can inelude both the initial physical trauma as well as deep psychological and 
cmottonal trauma. Although rape victims commonly report injuries and issues after the sexual asault. rapc doesn't always involve physical force. The most common and lasting etfects of rane involve mental health concerns and diminished social confidence.0 Physical cffects of 

rape could be visible bruising or bleeding in and around the vaginal or anal arca and bruises on other parts of the body from coercive violence. But both forced and other pes of rape can have many other physical consequences like Painful intercourse (with significant other). Urinary infections, Uterine fibroids -non-cancerous tumors in muscle wall, Pregnaney. Sexually transmitted diseases (STDs) -HIV, genital warts, syphilis, gonorhea, chlamydia, and others.Some health outcomes can be fatal such as suicide, homicide, matemal mortality and AIDS related deaths.7 
Victms also cxperience psychological and emotional effects of rape. One of the most common 
Ppsychological consequences of rape is self-blame. Other common emotional and psychological 
effects of rape include Post-traumatic stress disorder (PTSD) - feelings of severe anxiety and stress. depression. flashbacks memories of rape as if it is taking place again, borderline personality disorder, sleep disorders, eating disorders, dissociative identity disorder, guilt, 

has 
non 

nd 

long 

bid 
bid 304 

(NJ1981) 426 A 2D 38, 44 cited in ibid364. J.Koshai, The Legal Treutment of Marital Rape and Women's Equality: An Analysis of the Canadian Experience 
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January 2016 
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65 Samantha Gluck, T ilects of Rape: Psychological and Physical Effects of Rape' (26 May 
2016 utps /www.healthyplace com'abuse/rape/effects-of-rape-psychologicnl-and-physical-effects-of-rape. accessed 25 October 2017 ibid 

"Effects of Sexual Violence' (Rape Victim 

Advocales)<hups://www.rapevictimadvocates.org/what-youl know'effects-of-vexual-violencel> accessed 25 October 2017. 
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hers - uneasy im everyday socal situations, anger, feelngs of personal 

distr 
.ctnst O victims feel the rapist robbed them of control over their bodics ctc. poWerlessness- victims 

4.0 Marital 40 Maence, in times of peace and armed conflict situations, is widespread and considered to 
Rape as exual Violen 

Seual 1olence, 

the most traumatiC. pervasivC, and most common violations human beings sufier. 

hr 
onc 

of 
the 

olence means that someone iorces or manipulates someone clse into unwanted sexual 

dhout their consent.Sexual violence as defined by World Health Organisation (W 

ual act. attempt to obtain a sexual act, unwanted sexual comments or advances, or acts 
acti ty 

wthout their conse 

o trafiic. or I or otherwIse directed. against a person's sexuality using coercion. by any person 

regardless 

ss of their relationship to the victim, in any setting, including but not limited to home and 

Or In other words, sexual violence is a sexual act committed against someone without that 

nerson giving consent. 

Whether sexual violeno 

community structure, or during times of conflict, it is a deeply violating and painful 

exneience 
for the surivor. A WIde range of sexually violent acts can take place in different 

umstanccs and settings. These include, for example: rape within marriage or dating 

relationships: rape by strangers, systematic rape during armed conflict; unwanted sexual 

dances or sexual harassment, including demanding sex in return for favours; sexual abuse of 

mentaly or physically disabled people; sexual abuse of children; forced marriage or 

cohabitation. including the marriage of children; denial of the right to use contraception or to 

adopt other measures to protect against sexually transmitted diseases; forced abortion; violent 

acts against the sexual integrity of women, including female genital mutilation and obligatory 

inspections for virginity: forced prostitution and trafficking of people for the purpose of sexual 

ence occurs in the context of an intimate partnership, within the larger family 

or 

exploitation. 

Thus, Rape is a kind of sexual violence, regardless of the circumstances in which it occurred. 

Rape is a crime that denies the victim sexual autonomy and has thus been seen more as a crime 

of violence than a sexual act. Marital rape is as serious as any other kind of rape. It can be 

equally if not more emotionally and physically damaging than non-marital. Though it had been 

widely condoned or ignored by the law in the past, international conventions now repudiates 

marital rape and have even been criminalized by most jurisdictions. The reluctance to criminalize 

and prosecute marital rape has also been attributed to traditional views of marriage especially in 

a patriarchal society like Nigeria, where a woman is expected to be a subordinate figure to her 

husband, interpretations of religious doctrines especially Christianity where it has been explained 

that one has a conjugal duty to have sexual relations with one's spouse stating that a spouse does 

not have authority over their bodies but the other spouse does," ideas about male sexuality and 

Samantha Gluck, (n.65). 
What is Sexual Violence' (National Sexual Violence Resource htip://www.nsvrc.org/sites/defaul/files/Publications_NSVRC_Factsheet_ What-is-sexual-violence_ L.pdf 

Centr 
accessed 26 October 2017. 

1dne. Krug, et al, (ed), World Report on 
Violence and Health (World Health Organisation Geneva 2002) 

apps. 
who.int/iris/bitstream/10665/42495/1/924 

1545615_eng.pdf 
accessed 26 October 2017. 

"Sexual Violence (World Health 2017onFhttp:/www.who.int/reproductivehealth/topics/violence/sexual_violence/en/> accessed 26 October 

2017. 
eG. Krug, et al,(n.70) 149-150. 2Etien 

Corithians 7 verse 3-5, Kings James Version. 



female sex uality, and cultural expectations 
of 

subordination 

of a wile to her husband 

which continue to be common in many parts of the world. 

While marital rape excmption protects 
the husband 

from 
criminal clharges of rape 

lharsh physical, 
emotional, and legal 

consequences 
on the woman 

who is the Victin 

husband's forcible sexual assaults." Marital rape denies a 
maTIed 

woman sexual autono 

disregards the serious harm suffered by the victim as well as the right to legal recourse 

the perpetrator 
which an 

unmarried woman has. 

Declaration on the Elimination of all forms of Violence against Women (DEVAW) stan 

rape is sexual violence."The 
Convention on the Elimination of All Forms of Discrimina 

gainst Women (CEDAW) though does not explicitly refer to violence against women, huut 

Committee on the Elimination of Discrimination against Women, the treaty body establishe 

1982 to monitor implementation of the Convention on the Elimination of AlI Form 

Discrimination against Womenhas made clear that all formis of violence against women t 

within the definition of discrimination against women as set out in the Convention. 7 t 

Committee's General Recommendation No. 19 (1992)) states that 

"Gender-based violence against women is *violence that is directed against a woman 

because she is a woman, or violence that affects women disproportionately. I 

includes acts that inflict physical, mental or sexual harm or suffering, threats of such 

acts, coercion and other deprivations of liberty." 

In an in-depth study on all forms of violence against women by the United Nations (UN 

Secretary General, it was stated that the most common form of violence experienced by women 

globally is intimate partner violence that includes a range of sexually, psychologically and 

physically coercive acts used by an intimate partner." The fourth world conference on women in 

Beiging in 1995 and the resulting Beijing Declaration and Platform for Action states that 

violence under International law includes: 

Marital rape has been recognized as a fornm of violence in 
Internalional law, The United 

states 

Ni. 

of 
all 
he 

"Physical, sexual and psychological violence occurring in the family, including 
battering..marital rape... and violence related to exploitation. "/ 

The Protocol on the Rights of Women in Africa to the African Charter on Human and 
Peoples' Rights defines violence against women as including all acts perpetrated against 
women which cause or could cause them physical, sexual, psychological and economic 
harm. Thus, marital rape is a form of sexual violence and a breach of the victim's 
fundamental human rights under international law. 
5.0 Marital Rape Exemption under the Law in Nigeria 
The law supports the idea that marriage is the prescribed avenue for the satisfaction of innate 
impulse, particularly in man, hence, sexual intercourse in whatever garb within mamiage cannot 

4Pracher, (n.8) 718. 
Declaration on the Elimination of Violence against Women (DEVAW) 

<http://www.un.org/documents/ga/res/48/a48r1 04.htm> accessed 5 February 2015. 
"UN Ending Violence Against Women: From Words to Action Study of the Secretary General', (2006) 10. Sale No: E.06.1V.8 <http://www.unwomen.org/ 

media/headquarters/media/publications/un/en/englishstudy.pdf?la=en&vs=954> accessed 1 September 201 "ibid43. 
UN Report of the 4th World Conference on Women, (UN Doc.A/Conf.177/20/Rev. Sept. 15 1996). Article 1G) of the Protocol on the Rights of Women in Africa to the African Charter on Human and Peopies Rights also known as the Maputo Protocol 
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idered a sexual offence. The definition of rape in the penal laws in Nige exclu nnot be prosecuted 111 Nigeria for raping his wife. This inability is based on tlhe 

xcludes rital rape rom the definition of rape. geria expressly 

rape itself. In other words, rape cannot occur within the context of marriage. n Nigerian law is that as long as a husband is married to a woman, he is immune on her and the immunity is available as long as they are legally marricd. amed that a wife has consented to have sexual relations with her partner throughout the af the marriage and such consent is irevocable during the subsistence of the martial an only be removed upon divorce or separation. So it means that a man who has his wile against her will even if force is employed while still married WIl 

A man cannot 

definition ot rape itself. In 

assumpti 

of the N 

harge of rape on her 

It is presumed 

life span 

Sexu 

xual intercourse with 
relatio onship. it can 

not be guilty of rape. 
3 

ver. it must be observed that Section 282(2) of the Penal Code has a 
qualitication. It states: 

Sexual intercourse by a man with his own wife is not rape if she 
has attained puberty 

Itt simply means that, a man who has non-consensual sex with his wife who has not attained 

puberty may be guilty ot rape within the wordings and simple interpretation of Section 282(2) of 
the Penal Code. It 1s instructive to observe that, by the provision of Section 282(2) of the Penal 

Code. a lot of men who marry very young girls especially in the northern part of Nigeria can 

safely be convicted ot raping their child-wives who might not have attained the age of puberty. 

This provision is a partial marital rape exemption of which I am not aware of any case where 

such interpretation has been brought to bear 
ln 1lawusa v. Odusote,"in accordance with his native Law and custom, the appellant shaved his 

wife's pubic hair. Consequently, the Husband/Appellant was charged with indecent assault the 

charge was based on section 360 of the Criminal Code 

Any person who unlawfully and indecently assaults a woman or 

girl is guilty of a misdemeanour, and is liable to imprisonnment for 

two years." 

The trial court held the accused guilty of the charge for indecent assault brought against him. 

On appeal, the High Court upheld the ruling of the Magistrate Court but slightly amended the 

statement of charge to be "indecent assault on a female 
" 

instead of just "indecent assault". On 

further appeal, the West African Court of Appeal held that an assault between husband and wife 

cannot really be characterized as 'indecent but that a man can commit common assault on his 

wile. 

lo exclude spousal rape from the ambit of rape law brings to mind the question of the victims 

being protected. Legal opinion has since moved away from this view and marriage is no longer 

Considered as a license to commit rape.5 Rape within marriage should even be an aggravating 

iactor in sentencing of marital rape in certain circumstances rather than being overlooked as 

Something not worthy of attention of the state and law. In R v. O.F.B, the Canadian Court of 

Appeal held that sexual assault committed by a domestic partner or former domestic partner 

O.Yusufif, Gender Inequality and Selective Victimization under the Nigerian Law of Rape" |2007-2009] 2 &3 

tadu Bello University, Zaria Journal of Private and Comparative Law 97, 101, 

,ctions 357 and 6 of the Criminal Code and Section 282 of the P'enal code 

aula, Feminism, Women, Family and Children's Lenv (Afribic Law Centre 201S) 139. 

eion 252 of Criminal Code and Section 264 of Penal Code. 

[194117 W.A.C.A. 140. 
Y usuff, (n.80) 102. 
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e il violaes the vi emotuonal. psychologieal and physical autonomy in a way that may manent| ntimate and tnist relationships, relationships that most view as integral to a fulu hh 

eample. F rane. has gone beyond removing the marital exenption and cor 

should be treated as an aggravating factor for senteneing purposes because it vic 

m ulilled | 
considers a relationship as an aggravating factor that can increase the penalty for rape.*7 

said 1e iea that a wife by mrriage cOnsents n advance to her 
husband having sexual intercourse wilh her whatever her state off 
health or however proper her objections... 1 10 longer 

In Regnav R." Lord Lane hit the matter point blank in his lead judgment when he . 

should change to adau 

Law is dynamie and made for the society, so as the society changes, laW should clhan 
to the changing society. Rape is a crime of violence. Sexual intercourse is sun 
consensual act betwcen partners and where a partner does not consent, it is rape. It io e 
wrong for a man to pressure his wife verbally or physically force her to have sexual inor Without genuine consent, even if she had consented in early sexual intercourse and thenose her mind in future. The law should protect all victims regardless of gender, status should the law turn deaf ear to a wife or a victim's complaint simply because she is marrihy 5.1 The Reality of Marital Rape in Nigeria 
Manital rape may be difficult to accept in Nigeria because of the cultural, religious acna. prevailing social noms, but it does occur. Cases of marital rape often involves a male-and female victim. it is thus. a highly gendered crime. Though it does not mean cases of f accused and male victim is not a possibility. For example, in Ogbadibo Local Govemment of Benue State. a man was allegedly raped to death in the early hours of the moming by hic s wives. He had returmed late that night from a beer parlour where he usually hung out and heada to the room of his youngest wife to have sex with her when his other wives, armed with stil and knives demanded that he sleep with all of them. When he resisted, he was overpowered and cach wife took turns with him until he passed on to the afterlife. The general perception is that marriage gives an absolute right to the husband to have access t scx and this can be taken with or without the consent of the wife. The very act of a wife refusing sexual intercourse is unthinkable. The essence of a reform is address imminent dangers in the society, the clamor for the abolishment of marital rape exemption is based on the fact that i occurs in mariages. Nothing more can destroy a marriage than a forceful act of sexual intercourse. All these justifications are based on a social myth about sex, women and mamiage and also on false assumptions. 

Generally, it is still thought that it is inconceivable for a man to rape his wife in Nigena. It cannot be right or justiciable that a husband will have the right to rape his wife just because they 

acceptabe. " 

pposed to 

arried 
ous aspecl and 

accused 
Iemale 

Area 
Six 

headed 
cks 

"|2006)ABCA 207, cited in J.Koshan, J., "Sentencing for Spousal Sexual Violence: Different but Equal" (2010 http://ablawg.ca/2010/08/20/sentencing-for-spousal-sexual-violence-different-but-equall accessed 7 January i Articles 222-24 of the French Criminal Code, 
htip://www. legislationonline.org/download/action/download/id/3316/tile/France Criminal%20Code%20updaeu 
Oon2012-10-2005 pdf (Accessed 10h January 2016). * 

[1991) 2 All E.R. 257 
Fatula, (n.82) 141. 
S. Malcolm, Rape under Nigerian Law: Time for a Review' (25 July 2012) https://saymalcolm.wordpress.com/2012/07/25/rape-under-nigerian-law-time-for-a-review accessEu September 2017. 

ted' 
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od 9Awoman has the right to give or withhold consent to sexual intercourse wnc 

are married. "A 

marricd 

Marital 

single. Every woman has a right to sexual autonomy regardless of her marital status. rape in Nigeria is not a myth nor is it theory, it is a reality. The truth is many Nigera ms of donmestic violence and marital rape but people do not t 

men are victims 

it seems 
to be an ceptable part of marriage." Stories of men having sexu 

not talk about it because 

Kual intercourse with against their wishes abound. In November, 2013, a 45-year-old trader, Mun asked a family court in Lagos to dissolve her eight-year-old marriage to her husbana 

their wives 

Adelami asked a 

Shuaib. a clerical 

husba. hand would have sex with her against her wish and beat her if she resisted him. She recalied 

officer, on the ground that his sex drive was high. 
hen she fainted and after assisting her to come round, he 

According to her, the 

an incident when 

She said there are times she would cry but he will start beating her whenever she complains. Laih's defence was that he had a high sex drive and added that it was his right to have seX WI 

he continued having sex with 

Shua 

his wife. adding that sex cannot kill her93 

Another victim said her husband does not believe that she has any right to refuse him whenever be wants to have sexual intercourse with her. Even whenever slhe is sick or tired and pleads with 
him, he violently rapes her and proceeds to dehumanize her by flogging her, stripping her naked 
in front of people in the compound and pouring water on her. All efforts to access justice has 

failed because the current lawS does not recognize marital rape, she can only charge him for 

assault which is a lesser offence 
The discussions at a focus group sessions correlated with the findings from the questionnaire 

regarding intumate partner rape'violence. The participants remarked as follows 
My husband has this uncanny way of showing his authority over 
me. As far as he is concermed, I must succumb to his sexual 

advances all the time without complaint. 

Another added: 
I dare not refuse my husband sex, even when I am sick he will 

always force himself on me." 

Yet another added: 
Iwould not have minded so much if it is just a case of employing 

his veto power to force me to have sex with him. What I could no 

longer stand was the constant beatings that accompanied the sexual 

abuse. At times Iwill be so beaten to a point of unconsciousness." 

One participant reported: 
It was becoming a nightmare awaiting my husband's return. He 

will always rape and beat me in his drunken stupor." 

"Spousal Rape in Nigeria: Myth or Reality (22 April 2015) 
<www.slideshare.net/mobile/eseosaolotu/spousal-rape: 

in-nigeria accessed 18September 2017. 

Fatula, (n.82) 144-145. 

C. Agbo, et. al., 'Marital Rape: Who will Push the Cause of Victims?" Leadership Newspaper (25 October 

4)http:/leadership.ng/news/388170/marital-rape-will-push-cause-victims> 
accessed 13 December 2015. 

.AKOr, We Were Violated and Forced to Keep Quiet Daily Trust (15 February 2015) 
WW.dailytrust.com.ng/ne ws/feature/-we-were-violated-and-forced-to-keep-quiet/103230.html> accessed5 

November, 2017. 

,.. Esere, et. al. Causes and Consequences of Intimate Partner Rape and Violence: Experiences of Victims in 

gOS, Nigeria' [2009] 1 (1) Journal of AIDS and HIV Research 001-007. 

www.academiciournals.org/JAHR> 

accessed 5January 2017. 
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I never seem to do anything right in the sight of my husband. He 
was always in the habit of beatinng and forcing me to have sex with 

him on the pretext that I had a lover." 

On the issue of jealousy, a participant added: 

Findings have shown that marital rape in Nigeria is a reality. The legal bond of marriae 
remove the sexual autonomy ol a spouse in any given situation with the result that o 

spouse, usually the man, is not allowed to coerce scxual intercourse." 

Circumstances of Forceful Sexual Intercourse within Marriage that Can .luese 

Be Recognized as Rape 
Marital immunity is a notion that denies women the same decisi10n making powers as 
sexual choices and to the extent to which the Nigerian rape law supports the notion, it amo 

a selective victimization of mamied women by the law. Marriage should not be a sanch l 

rapists anymore." lt is not all coercive sexual relations within marriage that shaulor 

categorized as rape. 
Most marital rape incidence occurs in a violent marriage. Battering and rape in marriae 
closely related. Marital rape often involves severe physical violence, threats of violence a 

of weapons by men against their partners. Importantly, some researchers have found that 

who batter and rape are particularly dangerous men and are more likely to severely injure the 

wives and potentially even escalate the violence to murder. In situations where violence 

battcring is involved in marital rape, it should be an aggravating factor to the offence of manl 
rape. It is submitted therefore that a husband should, in appropriate instances, be made triahl 
and punishable, if convicted, for the rape of his wife." The following circumstances constitus 
instances that can be justifiably recognized as rape within marriage as well as aggravatin 

factors 
1) Multiple rapes: Where a husband habitually abuses the wife victim sexually, it should be 

justifiably recognized as rape within the context of the law. 
2) Violence or Threat of Violence using weapons and causing bodily injury or death: The plie 
of batered women makes the refom of the marital rape exemption from rape law application tp 
be imperative. Violence beyond that which is inherent in the offence should be triable. Thus 
where the act of intercourse was accompanied with infliction of bodily injury or even death, rape 
within marriage should be recognized. 
3) Vulnerability of victim, that is, where victim has health issues or physical disability or 
underage and has not attained puberty or is pregnant. 

4) Contagious or Transmissible Disease: A husband can be tried where the wife objects to 
sexual intercourse based on a contagious or transmissible disease, untreated or uncured, suftered 

by the husband. 00 

5) Non-cohabitation: Where the victims are separated and cohabitation has been withdrawn, or 
where there is a matrimonial proceeding pending between the spouses, forceful sexual 
intercourse should be recognized as rape. 

age 
hat the olher 

Can Justifably 6.0 

men 

uld be 

are 
and Use 

men 
their 
and 

arilal 

"Relorming Sudan's Legislation on Rape and Sexual Violence (Redress and Kchred Position Paper September 
2008) 1,31 http://www.redress.org/downloads/country-
reports Position,20Paper%20Rape%205%,20SEPT%2008%20 3_pdf> accessed16October 2017. 
Yusuff, (n.80) 103. 

Sco, (n 23)397. 
Yusulf, (n.80) 104. 
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e exenmption slhould not be part of any good law. It is a legal fiction which has bccon 

ollensive 

perpetuation 

of gender ineaur 

7.0 Conclusion 

Marilal rape 

e and unjusl. Ihe Continued recognition of marital rape exemption ounts to a 

inequality and discrimination against married women. 

diminishing the weight of arguments against maritai rape exemption generally a 
Nigerian Law, it is somewhat arguable that some measure of protection 

should 

goes on in the bedroom between the husband and wife from the view of the 
Without 

ticularly under 
given to what 

publie, 
i The law should aim at crealing a balance between protecting women from 

violence in 
the homean 

husband generally 

goes 
to the root 

legal obstacles should 

for certain instances 

alance between preserving the marriage institution and protecting the victims of rape within 

in the home and protection of the marriage institution. This is because making a 

generally liable for all kinds of assertive or coercive but not harmful sexual intercourse, 

sexual 

of the mariage. It may be used vindictively, to blackmail or 

uld not be put in the way of sex at home.Thus, the rape law should provide 

that will justifiably be recognized as rape within 

even extort and 

balance 

marriage s0 as to create a 

marriage. 

The elimination of myths around the justifications of marital rape is crucial for eradicating 

discrimination and securing justice, impartiality and equality and thereby fulfilling the human 

riohts of all individuals in practice. Nigeria should abolish the marital rape exemption and quit 

living in the relic ot the past and reform its law to meet up with the society. 
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