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ABSTRACT L
Wastes whether it in solid or in any form are generated by the activities of man.
Hazardous wastes as the name appli

_ es are not only inimical to human health but to the
ecosystem and the entire human environm

unchecked activities of man has severally led to the degradation of human environment
at all levels of human activities both dom

estic, industrial, ete, hence the need to Jashion
out regulatory regime to check and police the human activities occasioning the
discharge of hazardous wastes into the environment. This work therefore examines the
control and management of hazardous wastes in Nigeria through legal instruments in
order to know whether Nigeria has actually had sufficient legal vigour to combat the
menace of hazardous wastes. This work considers of course not all legal instruments on
hazardous wastes in Nigeria

but some of the laws and international conventions on the
control of hazardous wastes

particularly as it affect Africa. This work x-rays major
sources of hazardous waste in Nigeria. This work Jurthermore, spotlights inter alia, the
collection of hazardous wastes; the treatment of hazardous wastes and the disposal of
hazardous wastes in Nigeria via I gal instrumentalities. Jt lings on Federal and not

ent because of its pollutant nature. The

[
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However, with the dumping of toxic waste in Koko, in Delta State, and with the public
that followed, concern about the protection of the Nigerian environment became o Oufep,
national discuss. The government of the federation responded by enacting the Harmfulss\;e 4
(Special Criminal Provision) Act’, the Federal Environmental Protection Act (FEPA) whi aste
now repealed and replaced with the National Environmental Standards Regy| ch I§
Enforcement Agency (NESREA) Act 2007,” and the Environmental Impact Assessmentatm
all in the same year 1988. The period before this time has become popularly referred o a? :;:’
e

“pre-environmental era’. Note that the above legislations were not targeted at oil ang ..
pollution but at general environmental protection in Nigeria including the scourges of ha.za,-dgas
ous

wastes.
Thus, laws and regulations are being made in order to manage and control the sajd activitie
man and also, to ensure the mitigation of their effects, considering the environmenta] an lties ;q
implications, as environmental issues defy boundaries. c il !
various institutions made legislations

menace of environmental pollution .
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ollution Act defines wastes from the point of view of the person discharging the material, as

" i d of the material as ¢ " . . !

wimpey had disposed as ‘waste’; the Appellant required a disposal licence and
he fact that as occupier of the land he had used for the dis i1 og yite
tc:)nsﬁw {ing a waste un der S50 ohie s carded material did not prevent 1

Again, in Nothingham Shire Country Council v. Berridge Incinerators the Court held inter
alia:

It is of course, a truism that one man’s raw waste is another man's raw
material, the fact that a pric T Pris tHBE ]l T
originator, is no do

old fire pl

by th
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Simply defined, a hazardous waste is a waste with properties that make it dangerq, o
of having a harmful effect on human health or the environment. Hazardous wagte is
from many sources, ranging from industrial manufacturing process wastes to batteries ‘
come in many forms, including liquids, solids gases, and sludges.

3. MAJOR SOURCES OF HAZARDOUS WASTES IN NIGERIA
Most hazardous Wasles are produced from a wide range t?f sector mainly in the
of produets for consumption or further industrial apphcatlon.‘ These mcl}ldg and
Agricultural Jand and agro industry, domestic/householc'i, mines and minera]
health care facilities, commercial sites, institutional, 1r}dustr1al, s?l;d Was
Contaminated sites, building materials and activities that involve radlo?@.tw ¢
shows the Wwidespread distribution of hazardous wastes. Many sectors of t}

ictim  of hazardous wastes production whether directly or /andl in -

ity an capability to properly handle these wastes;
/ to avoid costs and procedures associated v
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Section 8(1) (k) empowers the Agency to make and review regulations on air and Wa
effluent limitations, control of harmful substance and other forms of environmm '
and sanitation.”’ Section 27 provides that the discharge of hazardous substance
environment without lawful authority is prohibited. This offence is punishable
section (2) and (3) of section 27 with a fine not exceeding M1, 000.000 (one million N
an imprisonment term of five years®' for g company, there is an additional fine of N
every day the offence persists.

Note that NESREA Act and Regulations constitutes a new dawn bec
content, they address the preponderance of obsolete environment
enforcement mechanisms, with which have resulted over the

with environmental law.? - "

Due to the toxic

""E’_(
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Gection 3 provides that any person who assists another who has, to his knowledge,
crime under this Act, in order to enable

accessory after the fact to the crime.”’ Se

' committed a
him to escape punishment shall be deemed to be an

ction 6 of the Act deals with penalties for committing
any of the off:en_ces as follows: Any person found guilty of a crime under section 1-5 of this Act
shall on conviction be sent.ence‘d to imprisonment for life and in addition:
(a)  Any carrier, including air craft, vehicle, containers and any other thing
whatsoever used in the transportation or i
(b) Any land on which harmful w
to and Federal Milit

importation of the harmful waste; and
it eéldumped, shall be forfeited
: : ,

thout further assurance other
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Criminal Code Act®®
Providing for the prevention of public health hazards and for environmental protection, the &

makes it an offence to foul the water of any spring, stream, well, tank or any reservoir or place
50 as to make less fit for the purpose it is ordinarily used.’’ Similarly, under the act, it is 4y

offence to use noxious substance to vitiate the atmosphere.

Constitution of the Federal Republic of Nigeria, 1999%

In recognizing the need for improving and protecting the environment against the discharge
hazardous waste and its consequences to the environment and human health, the constj
makes it an objective of the Nigerian State to improve and protect the air, lan. , water, {

and wildlife of Nigeria." Similarly, section 12 of the constitation provides -
implementation of international treaties (impliedly including environmental tre

have been ratified by the National Assembly.*! :

-
i

at
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cause to be discharged into the
pubhc drain o
R T natm'a
9A4 %iypmv:eg:l;;o&s 71-93 provide for the offence ‘ine;:“;zﬂment without a permit from the
e o e penalties under this regul on. R r this regulation whereas regulations
sha Or an owner or occupant in m of p:egm?;g)oﬁmfcﬂz e ‘:
n control or managemen

of a business to release or cause litter to b
¢ released into
provides that any person who violates fegulaﬁ . théenvimmnem," while regulation 94
to it shall ilfy' of an offence and

shall on conviction be | . 4
dits ‘ R ) onthsmboth

%»



https://digital-camscanner.onelink.me/P3GL/g26ffx3k

Port Harcourt Law Journal

e B ——
of waste, he may not necessarily require a waste management license because he
actually handle the waste himself.** .

A consignor, carrier and consignee of radioactive waste shall have a valid license
Authority and notify it well in advance prior to the delivery, transport and recejpy
wastes.** Similarly a person packaging radioactive wastes is required to do so accorg
down procedures in the code of practices.*® Such a person is financially and ot}
for all incidents during the transportation or storage in transit of the said radioa
is here submitted that the “otherwise” liability of such a person will includ
restoring the environment to its original state.”* A person who breaches an
provisions will on conviction be liable to a fine of not less than 3100, 0
1llion or to imprisonment of not less than 2 years or not more than
' 2 In addition, the Act provides that the auth
nption or license that might have been ¢
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ermissible level as specified in schedule I to ensure
I;nd that every facility shall carry out effective assimilation by the l'ece“'mg mednum

trea

s ey i S s e i
other toxlcs and dispose same in a landfill or designated disposal site approved by the
Agency - 1 lso provide it et v 8L contain toxic °1'831fllcs shall be subjected to thermal
ireatment to effectively destroy or remove over 99.99% o o

E | — : ooy

Disposal of Hazar
Disposal Gf hazard
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Convention on the Control of Transboundary Movement of Hazardous Materi,

Their Disposal™ (Basel Convention) .
The Basel Convention of 1989, which entered into force _ he it .
agreement for the regulation of hazardous waste. Prior (0 this treaty, Iniernationa] r,

in this area consisted of non-binding soft-law. For example, in 1987 UNEP gathere;q
experts to develop an agreement for the “environmentqiljl)’ SOU“‘_i maﬂ?gel}'lent. of
waste,” which came to be known as the Cairo Guidelines.” The Cairo GUIde}lnes
to address specific concerns regarding the export of hazardous waste, focusing ¢
regulate the trans- boundary movement of hazardous wast.e. They were also 7
developing countries in the implementation of appropriate dlsppsal sys?em.s. |
hazardous waste. Even though these guidelines were not cons1c!ered bindin

global concerns regarding hazardous waste “sparked a des:re_. to cre
agreement” and these previous agreements served as the foundation for |
negotiations.”®

in 1992, is the primary jnte

£l | <
ally sound and ¢
o - - m
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of or are intended to be dis

e disposed of or are required tg be disposed by the provisions of national
Law." Management is defined as “the collection, trap

: : : SPort and disposal of hazardous wastes or
other wastes, including after-care of disposal sit, '

€, while transboundary movement is defined
o mean any movement of hazardous wastes from ap
state 0 a place outside its nation &

area within the national jurisdiction of a

al jurisdiction? The Convention requires States Parties to

adopt a mumber of urgent measures aimed af ting the transboundary movement of
hazardous wastes. Parties are r top i

‘ tthe im azardous wastes or other
wastes for disposal but such parties shall i S —— accordance

with Articles 135 |
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environmentally sound management standard has been established.™ A Violation of any
provisions requires the exporting State to recover its wa§tCS from the receiving coypg,

On the liability provisions of the Basel Convention, af_tlc_]es 8 and 9 of the.Conan
duties on State Parties to retrieve exported waste that.ls n v1olatlor'1 pf an importy
and to penalize illegal traffic in hazardous waste. While these provisions have pe,
being considerably more far-reaching than those found‘ in most c?thel: environm
they mandate unilateral national action or implementation of legislation; they dg .
liability regime under the Convention itself,” '

Itis noted that the Conference of Parties (COP) established under Article
co-ordination, supervision and monitoring capabilities expected of an in

body hence it is worrisome how the convention will achieve its o

enforcement mechanism. The Koko incident in Nigeria that occ

wastes were exported from outside the country and dumped

Nigeria may be replicated several times across the globe from

ma e
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¢ commentators viewed this outright ban of e:
indication that industrialized nations were beginn"g’spoﬂs. ﬁ:om the EEC to ACP States as an

jeveloping nations from those to industrialized ish hazardous waste exports t0

. nations.'"” The positi e IV
Convent!on,suggests a departure from stance taken by many induSm?cl,‘ ltlgn of thetlt,lc:mBascl
Convention’s first conference of the parties. Disagroen R e crisat e

i :
pan on hazardous waste delayed the ixnplementaﬁ ) ,trg:n];;;:'ui‘s ;‘fggprllgtgselygent of the

In contrast, under the Lome IV Conventiof
ACP states became effecti
convention had yet to take e

an of hazardous waste exports 10
th .
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The OAU created the Bamako Convention in 1991 as a response 1o perceived shopga, .
the Basel Convention.'"® Declaring that the hazardous waste trade constituted *ig Crime
Africa and the African people," African leaders believed that Basel's regUlatory.regimv
merely legitimize a practice they found unacceptable.' Under the Basel Conventigy,

States could potentially . v Afu -
trade in the face of tremendous economic incentives." African leaders we;'e conee
such economic incentives proved too enticing, Africa would become a dump -
hazardous waste from industrialized countries.'"'

be lured to ignore the disastrous consequences of the hazarg,

The Organization of African Unity (OAU) (now AU) believed tf,lat thg Basel Con;
to protect adequately the continent of Africa, citing the treaty’s lacl.c.a com
transboundary movement of hazardous waste.'"” In addition, the OAU
Convention guidelines could be evaded too easily because no effective syst
administration of the treaty.!” In other words, OAU member Sta

Basel Convention, which does not explicitly ban the export «
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gecond, in response to fears that the 3 dministratiyg

neffective, an art.icfle of the Bamako Convention thay ﬁ‘arr.nerrk of the Basel Convention is
competent authorities, a focal point, and a dumpwatch'2 Ires each Member State to designate

however its apparent purpose is to monitor the o is not clearly defined in the treaty;'”
1

Convention imposes a duty on States to take lega '8 of hazardous waste.'® The Bamako

rohibit the import of any hazardous wastes int dministrative, and other measures to

stipulates thatl i importation of hazardous waste iy, thtOrE?s Moreover, the Convention
criminal act.”” ™" Art. 9 provision of the Bamako 0 Africa “shall be deemed illegal and a
‘ al | alsc of Basel.

Art. 9 provides that wastes deemec
case. It also places a stronger

The Bamako Convention a
Jiability on hazardc e



https://digital-camscanner.onelink.me/P3GL/g26ffx3k

Vol. 8, No I, May 2019

Port Harcourt Law Journal

The chief benefit to the imposition of a total bar{ = !hat ltmgcc:gif;:;;he qusib
generators will pass their environmental responsibilities 0 i e§ Which
environmental technology, regulatory infrastructure, Of tralmtr:g e 1t3hr1enc? Nec
ensure that the waste management adequately protects human health and the €nviroy
ban therefore reduces fears that receiving countries will dismiss potf:ptlal nsks.m 0

the income, technological benefits, and employment opportunities associated

importation,'*?

Significantly, the adoption of the Bamako Convention by OAU m 1991 creat
on the importation of all hazardous waste into Africa and limits the transfer of
within Africa."® The existence of the Bamako Convention speaks  to .
Organization of African Unity (OAU) now African Union (AU) nations,

the poorest nations in the world, to form a cohesive position to ban a poten

for the sake of environmental and public health.'**
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