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Abstract

]"he COVID-19 pandemic has disrupted access 10 jqu’IC& resulting
in an upsurge of disputes due to the inability of parties to perform
contractual obligations. The locked courts have also generated a
backlog of cases. Measures adopted, such as remote hearings of cases
and scheduled physical court sittings, have been limited to urgent and
time bound matters. How long would litigants be expected to wait
10 have their disputes resolved in a court of law? Is litigation the
best way to resolve COVID-19 related commercial and contractual
disputes considering our overburdened courts? This paper adopts
the doctrinal methodology in examining the questions whether
Alternative Dispute Resolution (ADR) can strategically address the
backlog of cases generated by COVID-19 lockdown. It examines the
imperative for affirmative action requiring litigants to adopt ADR
Jor the resolution of their disputes. It reviews the approach of a
public-private initiative - COVID-19 ADR Initiative (CADRI ) - which
advocates for ADR intervention in Nigeria and Africa. The outcome
of the study will contribute to the reform of administration of justice
policy and access to justice during and post emergencies in Nigeria.
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5. INTRODUCTION

he COVID-19 globa :

:;19 world to lalxwefJ som:apr?lggemm has necessitated governments all over
Bk clizons as onec Sures to curtail some civil rights and liberties

B Soreadicf Of the proven measures that can be adopted to
e p = -0 t?e C.O fona virus in avoidance of personal contacts
or social q:stancmg- This has resulted in many unforeseen situations
such as, In some cases, total lockdowns of the territory; restriction
faenol moverpents f'md a ban on public gatherings in,cluding the
gouts. Thoatierin particudar causing disruptions in acc;ass to justice.

The administrative system of justice delivery in Nigeria and even
globally is a'lrea_dy overburdened and one of the likely aftermaths of
the pandemic will be an upsurge in the number of disputes the courts
will have to deal with, mostly as a result of the inability of parties to
perform their commercial and other obligations. The locked courts
have also generated a serious backlog of cases.®

In order to deal with some of these issues, the Nigerian judiciary,

through the various Heads of Courts, introduced some measures
tice directions for remote hearings of cases and limited/
scheduled physical court sittings for urgent and time bound matters.
Section 6(6) of the 1999 Nigerian Constitution of the Federal Republic
of Nigeria empowers the judiciary to determine matters and this it does
through the court system. Itis legitimate to ask the question that: when

by the World Health Organisation (WHO) to prevent the spread

of the novel corona virus to be adopted by all nations in !J'u:ir fight against the pandemic. It
recommends that persons maintain at least |-meter (3 feet) distance bctj-\'ev.fn yourselfand mh:r?:_
Why? When someone coughs, sneezes, Of speaks they spray small liquid dm]?lcts from lhl:lll‘
nose or mouth which may contain virus. If you are mn. close, you can bfﬂﬂl:e In‘ jhc. @plclm
including the COVID-19 virus if the person has the qm:asc- Ma_lh;hlt‘ﬂl <_ nns--m“‘“-“ho.
: e/ Smﬂwl,mmmpims.zulWadwce-f?r-publtc.gclnFEAIulQob{ hMIh8
::n‘:fcm;rgt?\fc’:slild;gﬁ;.ﬂfﬂwﬁmwfﬁSMEquqﬂJ_Bwh‘* (accessed 2; l_)cue.n_nbcr _;’OII ).

4 L H;fﬁ{l'(;? . “Coronavirus: The Latest EU Court Closures and .Resitr:t.:huns ‘];\vmtublc ;l
f::rprﬁw!:n; lanﬁﬂ.commnicIcsH 2538?3:'curnnuvn:us-thc-lnusl--.u-u.uurt-t osures-and-

1)
resirictions> [acc.csSr:d i Uc?c::cif{:;djhdckunlc. 1. “Commercial Disputes and Access

ity Gudgg\r(:[r;mla;tugus pass?” Available at »httpa;:}v:(\n::ri;;gg&?;ﬂgg
to Court: Till remplars-Tho ught-Lea l o L

content/uploads/2020/04/ETP S0/ 1,042 US-PASS%E2%80%99,pdf>

such as prac

3 These arc measures put in place

dership-COM

0,80%98D0-
ACCESS-TO-COURT—TIL ird
(Last accessed 24 December, 2021)-
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the courts are closed, how long would litigants be expected to wait to
have their disputes resolved in a court of law? Would this not likely
‘esult in loss of confidence in the judiciary and shift the mindset of
parties toward resorting to self-help which is adverse to civility and
democracy? Such a situation will ultimately have the unglesnral?le. yet
avoidable, consequence of breakdown of law and order in society.

There is therefore a need to put in place a structure and system that
¢an quickly target and effectively resolve the generated backlog of
cases as well as others that arise from the inability of parties to fulfil
their obligations especially contractual/commercial. The goal is to
ensure that the desire of citizens for a prompt, efficient and effective
system of dispute resolution without resort to self-help is guaranteed
and strengthened. There must be a balance between the containment

measures being issued and the need for efficient and prompt
administration of justice.®

This papertherefore examines the question whether Alternative Dispute
Resolution which has been mainstreamed in several jurisdictions as
an acceplable model for resolution of diverse types of disputes will
be effective in addressing the backlog of cases already generated
by the inability of courts to regularly sit and determine disputes for
several months. It also discusses whether there should be need for
affirmative action to require litigants to adopt ADR services for the
resolution of their disputes. The paper further reviews the approach of
CADRI (COVID-19 ADR Initiative), a public-private initiative which is
advocating for such ADR intervention.

6. EFFECTS OF COVID-19 ON SPEEDY ACCESS TO JUSTICE
IN NIGERIA

There is no sphere of human life that has not felt the impact of
COVID-19 Pandemic. This section of the paper, examines the effect
of COVID-19 on speedy access to Justice. It is apposite to note that

6  Majemite, E. A. and Kalu, O. “The COVID-19 Dircctives of the Chief Justice of Nigeria

and State of the Judiciary"” Available at <https://punuka.com/the-COV ID-19-directives-of-the-
chief-justice-of-nigeria-and-state-of-the-judiciary/> (accessed 24 December 2021).
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sections 6(1)(2)(3) of the 1999 o _
Nigeria vest the judicia| b Constitution of the Federal Republic of

' POwers of the Federation/States in the Courts
Qﬂﬁa‘;’ﬁig;ﬂgﬁ?ec“m 8(5) thereof. Section 6(6)(b) guarantees the
rig ourt for persons who are aggrieved to ventilate their
: . : LIS were created primarily, to adjudicate over
disputes with a view tg dlSDensing justice timeously. However, several
: ; €edy dispensation of justice very difficult if
not impossible. One of the methods .

ntin
response to the COVID-1g e e e

ional and Pandemic was lockdown of persons within
e andstate boundaries. This led to the lockdown of courts and

invariably lockdown of Ongoing cases as well as lockdown of cases

that could not be filed as litigants and lawyers could not access the
court as before.

In Nigeria, on the 231 day of March 2020, the Chief Justice of Nigeria
(CJN), Justice Tanko Muhammad, directed the suspension of judicial
activities in courts nationwide for two weeks. The CJN in a statement
by the spokesman for the Supreme Court, Dr. Festus Akande, said
the need to urgently halt court sittings was informed by the glaring
threat of the COVID- 19 pandemic. On April 6th, 2020, and following
expiration of the initial 14-day closure directive, the CJN extended the
closure of the courts indefinitely, save “to dispense matters that are
urgent, essential or time bound in line with our extant laws." In similar
fashion, the Chief Judge of Lagos State, the nation’s commercial
capital, made a notice on 30th March, 2020, suspending all courts'
activities till further notice. The only exempted cases, according to
the circular, were remand/bail applications relating to terrorism, armed
robbery, homicide and other non-bailable offences, which were to be
heard on Mondays, Wednesdays and Fridays between the hours of

10.00am and 1.00pm each day.®

7 : Nigerian justice sector; A case for virtual dispute
“COVID-19 and the Nigerian justice sector ¢ for virtu
' :::::Et‘:r: l:l;ru]i:z:hl: ;:'Jfr:up-;-#www.lhccnhlu.ng/(.'{wl D-19-and-the-nigerian-justice-sector-
' olution> (acces cember 2021),
iual.dispute-resolution> (accessed 24 December 2 Sl :
8 a'cm'mm"“u?.lé:';grg. :;5 and the Nigerian Justice Sector: A case for “.’lrufa.l I.)|sPu|¢
::::[l::;:n'-DAvuilah|c al <https://www.thecable.ng/COVID-19-and-the-nigerian-justice-
ution

sector-a-case-for-virtual-dispute-resolution™ (accessed 24 December 2021).
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During the lockdown period, only a few criminal cases and urgent
matters are heard in court. Therefore, cases of tenancy, employment,
finance, domestic violence, family matters, child custody, contractual
disputes, medical and insurance disputes, etc. will be keptin abeyance.
How then are litigants supposed to obtain redress? For example, a
child in the custody of a wrong guardian will continue to be therein
and also quarantined until the pandemic lifts. Similarly, a bad tenant
will hold the landlord's house to ransom even after his te_nan_cy has
expired, what about the person made to endure domestic violence
at the hands of the partner or family member because the courts are
closed to such matters? The effect of this cannot be overemphasised
as ustice delayed is justice denied.® The terrible consequence of this
limited or restricted access to justice, if notdenial, is likely resort to self-
help which, in modemn days, is being discouraged. Self-help portends
serious catastrophic outcome and cannot guarantee decency of
approach and peaceful outcome. This notwithstanding, the continuous

lockdown of courts, is foisting this unpalatable option on litigants who
may not be patient enough.

As the pandemic unfolds, heads of judiciaries globally are constantly
weighing options in order to make the best decisions. At the Africa
regional level, Justice Sylvain Oré, President of the African Court on
Human and Peoples’ Rights issued a statement on 23 March 2020
suspending the 56" Ordinary Session of the court and making “non-
essential” staff work remotely, while “essential” staff work on rotation
lo promote social distancing. At the Africa sub-regional level, Justice
Edward Asante, President of the Economic Community of West African
States Court of Justice, also issued a communiqué suspending court
hearings." It is therefore safe to conclude that the pandemic led to
lockdown of courts resulting in delay of filing and hearing of cases in
Nigeria and other parts of the globe where necessary infrastructures
thal cushion the lockdown are absent. Thus, this culminates in delay

9 Aluko, 0.“COVID-19 Pandemic and Limited Access to Law and Justice™ Available at <hups/
l:i-q-lm.cmw'('fj\-"ll)-19-puudemii:vnnn!—limilcd-ucccss-tu-luw-uudﬁusliuuh (accessed 20
November 2021).

10 J Dawuni. The Gendered Face of COVID-19: Women and Access (o Justice. Available online
al <https//www.unode.org/dohadeclaration/en/new sfzulum-ilgcndcrcd-l’ucc-o ~COVID-19-
women-and-access-to-justice. hitml> (last accessed 20 November 2021),
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of justice and most likely resor to

too impatient to wait for cessation bl i L el

Or easement of lockdown.

issue t
Anothér hat has croppeq Up as a strategy to ensure continued

access 10 JUS“FE N the midst of COVID-19 is the adoption of virtual
o remotelhearlngs — €Ven though the constitutionality or otherwise of
the same Is still controversial in Nigeria. This i ality
ction 36(3) of the 199 vgeria. _ s particularly so bgcause
2 - 99 Constitution requires court proceedings as
We_" as the delivery of judgment to be held in public as was held in
Edibo v. The State.™ It has been contended that virtual court hearing
through the various visual platforms necessitated by COVID-19 does
not fulfil the requirement of publicity unless and until the Constitution is
amended accordingly going by the Supreme Court decision in Oviasu v
Oviasu." In Nigerian-Arab Bank Ltd. v. Barri Engineering Nig. Ltd."> where
the judgment was delivered in the Judge's chambérs, the Supreme
Court nullified it as failing to meet with the public requirement. Others
contend that the online proceedings satisfy all attributes of natural
justice and fair hearing as long as there is opportunity to access the
remote hearings through technology.' It is worthy to point out that
these decisions were reached during a period of normalcy and the
court was not faced with a debilitating situation like it has experienced
under lockdown. Perhaps, if these cases were to be decided under the
prevailing COVID-19 lockdown situation, the court might be persuaded

to reason otherwise or more liberally.

The challenges associated with virtual hearings in Nigeria are
multifaceted, ranging from infrastructure deficit, epileptic internet
network, lack of manpower, and so on, posing great challenges to
access to justice.'® Despite the inherent challenges confronting virtual

11 [2007) 13 NWLR (Pt. 1051) 306.
12 (1973) 11 SC 315.

13 [1995] 8 NWLR (Pt. 413) 257. ) , - B R
14 l[’inhcrlu K. “Is (;msliwﬁﬂnul Amendment Required for Virtual Court Hearings in Nigeria?

igeri o dte_sanstitutional-amendment-required-for-virtual-
i ¢ erialawyer.com/is-constitutiona .
CA""’::*L"[C 'al {h'tlpsi'ftrica?;nsy'-kcmi-pinheiru-sanb (accessed 8 June 2021). He stated that virtual
hZ:ﬁ;:gZa:éraE{:-tl:'I?ofv courts carry out their functions and therefore a matter of procedure. Thus

15 nO(:a:lE:nﬂfi:miﬂ;'ym\?::;al proceedings is Legal, Constitutional by Falana™ Available at
a, A.
<https://www.thenationonlineng-net = (accessed | June 2021).
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hearings in Nigeria, the constitutional uncertainty of the same further
exacerbates the strains on access to justice.”

Notwithstanding the above, it is our contention that virtual hearings
pass the test of hearing in public. In fact, which other hearing, if any,
can be more public than virtual hearing? The mosl public space with
the longest distance being a swipe or click on an intermet enabled
device is the World Wide Web (WWW). It is our contention that what
makes a place public is the ability of free access to members of the
public who might want to access the place and not merely naming
a place as such."” The advantage of the WWW in gathering people
cannot be compared to offline physical gathering. Platforms such as
zoom, have the capacity to accommodate as many as five hundred to
one thousand participants. It is highly doubtful if there is any courtroom

in any part of the world that is capable of accommodating this number
at a sitting.

The argument that there is restricted access to virtual hearing platforms
does not accord with logic or common sense in the face of the need to
secure the integrity of such proceedings. The devastating activities of
cyber hackers and stalkers to virtual proceedings is a negative reality
which must be frontally confronted and conquered. The use of user
name and password in virtual hearings is analogous to the door or
security checks at the entrances of some courts which is to guarantee
the security of all persons attending the proceedings. Thus, such, is
not a strange phenomenon as the activities of unscrupulous persons,
have made this a sine qua non. Once the password and user name are
broadcasted to the public just like the hearing notice is usually served

16 Awomolo, A. ~Vinual Count Hearing does not Pass the Test for
Fublic; there 1x Need for Constitutional Amendment™ availuble
virtual cour hcnnng-dn-::-nol-pan-lh:flm-nbpm:udiung-n
need-forwonstilutional-amendment > (accessed | June 2021).

17 During COVID-19 lochdown, the Supreme Court of Canada heard the following cascs: Gwners
Strata Plan LMS 3905 v. Crystal Square Parking Corporation (B.C.) (Civil) (613) 995.4330:
Her Majesny !h:' (huren v .'inu.l',wmul han Thanabalasingham (Que.) (Criminal) (613) 995-
4330; Cheung Woi Waliace Li v Her Mafesty the Queen (B.C.) (Criminal X
CHC 12 See generally MIps/ www sce-cse cal ) 2020 SCC 12/2020

case-dowier Temote-vinue ' '
s ggaia Uhearings-audicnces-

Proceedings Conducted in
al <wiww barristernp. com/
~conducted-in-public-there-is-
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(although only on the parties t .
the whole world. Othe dispute), such service is service to

Another important point to note
in which the Chambers of g
public place in consonance
cognisance, virtual hearing, |
and it is our contention that,

IS that the appellate courts decisions
wgtes have been held not to constitute
ith thg Constitution, never took into

. Iv " I
interpretation stance of the ag e:; the prevailing progressive judicial
d the risk : Ppellate courts, virtual hearings do not
stand the risk of being declareg ituti o .
the obvious chal unconstitutional. This is not denying
allenges associated with th i
liarities of Nigeri 28 e process going by the
pecu Igeria. Therefore. it -
ehd other stakeholders i €, itis expedient for the government
| kable vi L th? Justice administration sector to put in
gce a workab'e virtual he?‘”ng architecture so that the virtual court
hearings can blossom in Nigeria in response to the demands of the
new normal. While it may be desirable to amend the Constitution to
exph(:l'tly countenance virtual court hearings, we submit that it is not
expedient to do so as progress and liberal constitutional interpretation
can resolve and dissolve all fears and agitations. When one considers
the tediousness, capital intensity of constitutional amendment and
the timeframe of achieving same vis-a-vis the need for expeditious
adjudication of disputes post COVID-19, it becomes more glaring that
liberal judicial interpretation is the most practicable leeway out of this

guagmire.

) of the 1999 Constitution of the Federal
ts the Court to dispense with the requirement

of sitting in public in the interest of defence or public safety and heaith.

ic i tter of public health and

Unarguably, the CcOVID-19 Pandemic I @ matier ealth
safetg whicyh should ordinarily require the suspension of public sittings.
Y o other health concern with more

. has been n ; :
[ recont limes. tggf;mqg which has justified its being declared a
momentum than ne, measures adopted to curtail its spread

' this alo
gﬁgdgg;triz’sogutcome are justified and do not run afoul of the
publicity of court proceeding® requirement.
sed the weakness in our

ic has expo . :
pan:[?g;ogy sl plays @ very minor role in legal

Moreover, section 36(4_
Republic of Nigeria permi

Nevertheless, this
legal system where t€c
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Proceedings. Otherwise, it will only make sense that a practice
directive be issued to our various courts to start taking proceedings
via electronic means (for example, zoom, Skype and other sources of
secure video conferencing interfaces) to resolve disputes. Some time
ago, there was a move towards getting email addrgsses of lawyers
practicing in Nigeria tied to the Supreme Court as & first step towards
digitalising Nigeria's adjudicatory system. While no oné may know
the fate of that, clearly the delay of having our court systems fully
digitalised is doing a great havoc to our legal system.™ While most
countries in Africa, in coping with the challenges lunged at thE_m_by
COVID-19 may not be able to renovate because there IS no existing
structure, there is need to innovate.

7. THE BENEFITS OF ADR IN DISPUTE RESOLUTION POST
COVID-19

The ordinary benefits of ADR processes when applied to dispute
resolution post COVID-19 cannot be overemphasised.' Generally,
ADR is considered to have the benefit of speed, fostering of relations,
privacy and confidentiality, informality and flexibility and a win-win
outcome.®® These benefits have accounted for the accelerated growth
and wide acceptance of ADR as a supplement to litigation.?' These
benefits are discussed below to make a case for affirmative ADR action
for the settlement of disputes post COVID-19, particularly commercial
and contractual disputes, as continuance of the business relationship
after settlement of the dispute can only be best guaranteed through
ADR.%

The pandemic has already impacted many businesses - some have
folded up, some had nothing to do for many months and could not

18 ibid

19 Ekpenyong, E. “Nigeria: The Rise of Alternative Resolution Mechanisms in Ni geria” Available
Online at <http://www.mondaq.com/Nigeria/x/3 08626/Arbitration+Dispute+Resolution/The+
Rise+of+ Alternative+ResolutiontMechanisms+In+Nigeria> (accessed 29 May 2020).

20  Bagudu, R.0.*The Concept and Elements of Arbitration™ 1, International Journal of Business
Law (2014) at p. 100-112

21 Ezejiofor, G. The Law of Arbitration in Nigeria (Ikeja: Longman, 2005) at p. 3.

22 Eyongndi, D.T. “Espousing the Conundrum of Finality and Bindgingness of Arbitral Awards”
2(2) University of Maiduguri Journal of Private and Property Law (2018) at pp.151-152.
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generate income, many had to lay off staff. These companies may
have had relationships over many years, and it is better to preserve
such relationships. ADR, particularly negotiation and medation, have
th.e pgtentlal of presgrwng business relationships as it guarant'ees a
win-win outcome which is practically impossible with litigation.? It is
generally believed that no two parties return from court and continue
to be inends+but this is not the case with ADR as the proceedings are
usually devoid of the toxicity associated with litigation thereby fostering
relat!onshlps.“ The fact that a dispute occurred due to the pandemic
(for instance, where the pandemic renders fulfilment of commercial
or contractual obligation impracticable by rendering the affected
party financially incapacitated) should not bring an end to business
relationships; this is achievable with the deployment of ADR.# Parties
could negotiate (through either the instrumentality of negotiation or
mediation) a settlement that is mutually beneficial and can lead to the
survival of both businesses rather than laying blame and insisting on
liability from an already adversely affected business entity.”

2021

On the issue of speed, it has been argued and rightly so that
COVID-19 has already led to delay in adjudication and once it
ceases, there is bound to be an overwhelming influx of cases despite
the already overburdened court docket.®® ADR gives parties the
opportunity for speedier resolution of their disputes post COVID-19.#

Moneke. E. U., “Strengthening the Legal Framework for the Recognition and Enforcement of
Arbitral Awards in Nigeria" (20 18) 9 (3) The Gravitas Review of Business and Property Law

18.
24 Obiora, A. A. “Courts and Arbitration: Friends or Enemy” (2018) 3(2) Chukwuemeka

Odumegwu Ojukowu University Law Journal 81.
biiration in Nigeria: Law and Practice, (Lagos, Mbeyi and

25  Ajogwu, F. Commercial Ar

S0C ig.) Ltd., 2013) 140,

26 :::E:c:m:;sh:r;:g(; ;:f‘:arimni Dispute Resolution ar_.'d.-irhumnmn in Nigeria: Law. Theory and
Practice, (Lagos, Princeton and Associates Puhl!shmg Co. Lrd,, 2017) atp. 105.

27 Odini, E.R. “Alternative Disputes Resolution” Being a Paper chnlr.'d all I"T' Armua: Delegates
Conference of the Nigerian Bar Association @t Le Meredien Hotel, Abuja o -I.nd - 2Mh
August, 2004. Availuble online at "hllli'-'f"‘-'_"*"‘f-“'H':"N“ﬂ“'HUI.U-‘-‘ﬂnﬂmulm:rbnrulmnf
ALTERNATI Wi‘mﬂmSl’ll'l'li'}i!ﬂ}lli.‘itll.u I.mN.hUn?'lﬂlul w'.mxdlh‘lf)' 28, 2020)

28  Oweazim, S. 0, “The Status and Impact of a Functuy Officio Arbitrator in Settlement of

i i Journal of Public and International Law 171
Dlamieg 012 l{l}h’mufn:;:r in Mainstreet Bank Capital Led v Nigerian Reinsurance

2 ?;ﬂg:i;nj*;m;;ﬂ:;ﬁ‘ NWLR (Pr. 1640) 423 acknowledged that speedier resolution of
dispute is one of the advantages of ADR.

23
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The technicalities that plague litigation culminating in1d|latory tactics
are totally eliminated in ADR proceedings.” The parties, the neutral
third party and their counsel, adopt a case management sche@ule
which makes provision for the possible duration of the Pruceedlngs
unlike the Court where the Judge is in charge.® In ﬂdﬂp"“g the case
management schedule, the time the proceedings will last is usually
given prominent consideration and the shortest possible time is
agreed upon. The formality of Court proceedings, from unnecessary
objections, frivolous adjournment from the parties or indisposition of
the judex and vexatious interlocutory appeals, sometimes up to the
Supreme Court, makes court proceedings take longer than necessary,
In fact, unscrupulous litigants would exploit the right of appeal via
interlocutory appeal on a technical issue all in a bid to frustrate the
speedy resolution of a case to the chagrin of both the court and the
other party. As frustrating and “unethical” as this shenanigan is, it is
the reality unpleasantly confronting litigation in most parts of Africa
and particularly in Nigeria where adversarial adjudication is practiced.

At present, the justice delivery legal architecture in Nigeria lacks the
checks and balances to guide against unnecessary delays which is
a disservice to disputants in whose claim, time is of the essence ®
Particularly in commercial or contractual disputes where time is of the
essence and not a luxury which the disputants have, speedy resolution
becomes imperative which, unfortunately, cannot be achieved through
litigation.* However, in ADR, particularly mediation, negotiation or
even arbitration, the parties enjoy autonomy which enables them
1o sel a possible time frame within which the proceedings can be

M Ovojo, AJ. and Agomo, MO, Low and Prociice of Arbitration and Conciliation in Nigeria,
(Lagos, Mbeyi and Associates (Nigeria) Lid., 1999) m P 4. See also Akeredolu, EA. Duel
to Death or Speak to Life: Alternative Dispute Resolution Jor Today and Tomarrow - Th
Inaugural Lecture of Ajayi Crowther University, Oyo held on Thursd];:._ I 1th January, 2018,
AR

1 Uchenna-Noodum, )T “International Commercial Arbitratio
Conduct of Interniational Commercial Arbitration outside the
System” 11(1) Jowrnal of Arbitration (2016) at pp. 221-222

17 Ipaye, O A “Understanding and Application of Aliemative Dispute Resolution (ADR) system
i the Magistrates Courts™, Being a paper delivered at the [raining Workshop for Newly
Appointed Magistrates organised by the National Justice Institute, July 2016) 4

3 Ekwene, S MA. Jusdicial Intervention in Nigerian Arbitration Practice (Enugu, SNAAP Press
Nigeria Lad., 2011) 2

n Adrift? An Analysis of the
Confines of a National Legal
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conducted and concluded.
unnecessary delay

M "
This autonomy enables them to eliminate

Furthermore, ADR ensures privacy ang confidentiality.* As argued
above, one of the challenges confronting virtual litigation proceedings
in the wake of QD‘U’IDJQ is the constitutionality of the proceedings
due to the requirement of publicity of proceedings.®’ This concem is
totally eliminated where parties adopt any of the ADR mechanisms
for the settlement of their disputes * as the issue of public place
does not arise.™ The need to privately settle post COVID-19 disputes
in an atmngphere where confidentiality is guaranteed cannot be
nuergmphasnsed as it enables the disputants to stay away from the
preying eyes of the public with its attendant difficulties Only the
partlgs. their legal representatives and neutral third parties (arbitrator,
mediator or negotiator) have access 1o the proceedings and members
of the public, except witnesses summoned, cannot attend the
proceedings.*’ This feature of privacy and confidentiality enables the
parties to sbpeedily settle their dispute as the pressure of wanting to
prove a point in public is extinguished giving opportunity for honest

34 Eyongndi, D.T. and Oluwadayisi, A. 0. “An Appraisal of Section 34 of the Arbitration and
Conciliation Act and the Role of the Court in Arbitral Proceedings in Nigeria™ 5(1) Rivers Srate
University Journal of Public Law (2018) at p. 108-114,

35 Ahiarammunnah, F. N, “Emerging Trends in the Enforcement of Intermnational Commercial
Arbitral Awards" 1(1) ABUAD Jowrnal of Public and International Law (2015) at p. 13

36 Eyongndi, D.T. and Ojuade, 0.0, “Legal Analysis of the Conundrums of Privacy and
Confidentiality in International Commercial Arbitration: A Comparative Perspective™ (9)1
Ebonyi State University Law Journal (2018) at p.166-168.

37 Awomolo, (no. 12) Op. cit.

18 Chukwuemerle, A. [, “An (werview of Arbitration and the Allermative Diﬂpulc Resolution
Methods (ADRs) " A Journal of the Civil Litigation Commitiee of the Nigerian Bar Association,
Lagos, Pearls Publishers (2010) at p.116.

19 Ibe, C.E. “Commercial Arbitration Practice in Nigeria: The Scope and Extent of Party
Autonomy and Derogations therefrom in Arbitral Proceedings under the Nigerian Arbitration
and Conciliation Act” 1(1) Journal of Commercial and Property Law (2009) atp. 1.

40 Section 36 (3) of the 1999 Constitution of the Federal Republic of Nigeria Cap. C23 LFN 2004
makes it mandatory for court proceedings 10 be held in public as well as delivery of judgments.

41 Peters, D, Arbitration and Conciliation Act Companion, (Lagos: Dee-Sagee Nig. Lud., 2006)

al p. 465,
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and frank negotiations.* Parties are also free to choose their venue,
and of course they are also free to choose remote hearings.

Furthermore, the formality and flexibility of ADR makes it most suitable
for the settlement of COVID-19 disputes especially commercial and
contractual related disputes.* One suffocating attribute of court is the
strict and regimented nature of the proceedings. The apparel of both
the lawyer and the judex as well as the conversation style embellished
by confusing and mind boggling legal jargons, totally excommunicates
the disputants from the disputes with everyone, poised to be the winning
party.* Thus, wining as against resolution of the dispute becomes the
centre of gravity.* It is therefore imperative for lawyers to support the
ADR option for the speedier and cheaper resolution of disputes post
COVID-19 and not maintain a negative attitude towards it.*”

In view of the above benefits, it is submitted that, as a matter of policy,
the heads of courts in Nigeria and indeed Africa should take urgent
steps to direct that parties should adopt ADR as a first resort in the
resolution of their disputes post COVID-19. Some states such as
Lagos, already have provisions in their civil procedure rules for intake
screening and referral of appropriate disputes to the ADR track.*® This

42 Ananaba, P.C. “Commercial Arbitration: How Expensive? Rethinking the Cost Advantage”
in Nweke, V. E., Adjudication and other Strategies of Conflict Resolution in Nigeria: Essays
in Honour of Hon. Justice Chukwuenenye Ichegbo Uriri (Port-Harcourt: Pearls Publishers
International Ltd., 2016) at p.148,

43 See generally Akeredolu, E. A. “The Potentials and Limitations of Mediating Business Disputes
in Nigeria” 6 University of Ibadan Journal of Private and Business Law (2011) 9-19.

44  Eleojo, E., “The Growth of Alternative Dispute Resolution (ADR) in Nigeria” in Eleojo, E.
(ed) Alternative Dispute Resolution and some Contemporary Issues: Essays in Honour of Hon.
Justice Ibrahim Tanko Muhammed (Kaduna: M. O. Press and Publishers Ltd., 2010) 426.

45  Diram, A. H. “Aliernative Dispute Resolution (ADR) and the Quest for Effective Access to
Justice in Nigeria” (2020) 4(2) Obafemi Awolowo University Law Journal, 508.

46  Oddiri, E. R, Alternative Dispute Resolution. Being a paper presented at the Annual Delegates
Conference of the Nigerian Bar Association on the 224 - 27 day of August, 2004 held at Le
Meriden Hotel, Abuja.

47 Nwakoby, G. C. (2020) 4(2) Obafemi Awolowo University Law Journal, 508. Nwakoby G. C.
and Aduaka, E. C. "Obstacles Facing International Commercial Arbitration” (7)3 Journal of
Law and Conflict Resolution (2015) at p, 15,

48 See Orders 27 (On Case Management conference and Scheduling); 28 (On ADR proceedings)
59 (Fast Track) of the High Court Civil Procedure Rules 2019
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stem shou

fv!:'lich b notldyster::::er strengthened and enforced.*® Other states
rules or issue a practi sucp . ?"‘fucture would need to amend their
ADR action.*®® A F:'| ice direction to give effect to such affirmative

ction. n alternative approach would be to expand the dispute
resolution space beyo‘nd the courts — a private public collaboration
- to adopt ADR as a first resort.5' One organisation has already set
in motion such collaboration and this will be discussed in the next

section.

g. THE COVID-19 ADR INITIATIVE (CADRI)

Sume‘time in March, 2020 two ADR experts and practitioners, Mrs.
Funmi Roberts and Mr. Fagbohunlu, SAN brought together a team
of dispute resolution professionals® to examine the possibility of

building consensus about using ADR as an intervention strategy 10

resolve commercial and contractual disputes that are likely 10 arise as

a fall out of the COVID-19 pan
public health amidst it. The tea

demic and measures taken to safeg uard
m was also to make proposals on what

approaches 10 adopt to ensure that stakeholders in the justice sector
key-in to whatever measures are deemed necessary to mainstream the
application of ADR 10 COVID-19 related disputes. A coré component
of this approach is to advocate and sensitise indmldual lawyers, law
firms, public and private organisations and corporations t0 undertake
to use ADR as a first resort in the resolution of their disputes - in
particular, contractual and commercial COVID-19 related d_lspu_nes.
This section of the paper will further examine the rationale, objectives,
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Scope and strategies adopted by CADRI in advocating for affirmative
action by using ADR as the first resort to resolve contractual ang

commercial COVID-19 related disputes.

8.1 The Rationale and Objectives of CADRI

CADRI is not an institution but a service which is being administered
through existing arbitral and other ADR institutions. It is designed to
specifically support African businesses in view of the adverse economic
impact the COVID-19 pandemic has had on the African and global
economies. According to the Vision bearers, ‘no one would be affected
Dy any dispute that emerges as a result of any action or inaction taken
in response to COVID-19 who would not have also suffered personal
and economic losses." They queried—

.. whether ‘those who have to enforce their rights as a result
of COVID-19 related circumstance should be subjected to the
analogue vagaries of our anachronistic and slow-wheeled civil
Justice system? It is this question that birthed the COVID-19 ADR
Initiative (CADRI). It is a drive to improve access to justice so that
the pains and aches of COVID-19 does not have to breach known
boundaries and incur into the justice delivery space in the dawn
of the new reality. ™. ... Civil courts, which are already bursting
at the seams with large dockets, would also have to contend with
an increase in the number of disputes that will arise as a result
of COVID-19 pandemic and the attendant lockdown. Although in
some jurisdictions, these courts are able fo continue their services
through virtual proceedings, this is not possible in others as the
necessary infrastructure lo support virtual proceedings is lacking
or inadequate. In some jurisdictions, there is uncertainty about
the constitutionality of virtual court proceedings...... All these lead
1o uncertainties and litigants would no doubt suffer considerable
delay in civil courts.” .... the most appropriate ADR mechanism,
the COVID-19 ADR Initiative (CADRI) is a platform created to
provide speedier, cheaper and effective resolution of COVID-19

53 See the Visioners statement at <htips://cadri.org.ng/> (accessed 4 December 2020).

54  Ibid
55 See -dmps:ﬂcadli.ogg.ngfubuul-um (last accessed 4 December 2020),
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related commercial and confracty
vision is to suppori Sustainable
businesses to overcome challen
commercial and contractyal re
provide access to

al disputes. CADRI s overriding

economic growth by assisting
ges in dealing with COVID-19
lated disputes. Its mission is to
196¢ 10 Speedy and affordable dispute resolution
services for settling such disputes, CADRI collaborating partners
are able o offer ADR alternatives 1o litigation, in person, or by
virtual proceedings They are cheaper, faster and enable par.'h:.'i
to put closure to disputes so that they can focus on getting their
lives and businesses back on their feet, In some cases, they help
restore the relationship of the parties or business partners.*

In this regard, it was sought to create a CADRI Panel of Neutrals
(the Panel) whose mandate would be to resolve COVID-19 related
commercial and contractual disputes, not only for those who can afford
to pay for those services, but also to offer pro bono ADR services
to those eligible for such assistance, under set criteria.’” It was an
open invitation to ADR practitioners worldwide to contribute to the fight
against the effect of COVID-19 by joining the CADRI Panel of Neutrals.
Members of the Panel will increase access to justice by:

Committing skills and expertise to assist parties in resolving
COVID-19 related commercial and contractual disputes

a)

b)

referred to them by collaborating CADRI partners;

Committing to provide pro bono services for eligible cases
using set criteria, and to deploy these free services for at
least 2 negotiation or mediation sessions, if either of them are

determined to be best suited to resolve the disputes;

Committing to accept professional fees based on the scale of

fees of the collaborating CADRI partners where the attempt
at settlement exceeds 2 sessions of pro bono spwmes._which
would mean transiting from pro-bono to fee-paying services.

56 Ibid :
57 Available online it <hitps/icadri.ongn
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8.2 Subject and Territorial Scope of CADRI

202

T

CADRI is set up to deal with COVID-19 related commercial and
contractual disputes. Such disputes are described as follows:

Disputes which have arisen as a result of the COVID-19 pandemic.
Ongoing litigation that is delayed as a result of COVID-19 ang

which the parties agree to submit for resolution through CADRI,

New disputes, whether arising from the COVID-19 pandemic or not,
which parties do not wish to process through the courts because of

delays that will be caused by the COVID-19 pandemic.®

In other words, the CADRI scheme also applies only to the following
four categories of cases:

Category 1: Disputes that have arisen as a result of the impact
of the COVID-19 pandemic on contractual or other obligations,
where both/all parties have agreed to resolve such disputes under
the CADRI scheme.

Category 2: Ongoing litigation cases which are delayed because
of the impact of the COVID-19 pandemic on courts ' operations,
andwhich the parties have agreed to stay and submit for resolution
under the CADRI scheme.

Category 3: Prospective litigation cases that will be delayed due
to the impact of the COVID-19 pandemic on courts’ operations,
which both/all the parties have agreed to submit for resolution
under the CADRI scheme rather than by litigation.

Category 4: Prospective cases where at least one of the parties
is a business established in an African country and both/all the
parties have agreed fo resolve the dispute under the CADRI

scheme rather than under a previously agreed dispute resolution
method.”

The above shows that the CADRI subject scope s restrictive - family

disputes, human rights, land and tenancy matters,
disputes are excluded. It is submitted however that this is n

58  Available online at < hitps:/cadri.org.ng/fag/> (accessed 4 December 2020).
59  Available online at <hups://cadri.org.ng/fag/> (accessed 4 December 2020).
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nd the court system may adopt an
her civil disputes.

O e e o s e st by CADR
s DRI'is not running alone. It is a platform
cfeated to link disputants with resources for faster and cost-effective
dispute resolullnnlservices. Thus, the services are being rendered by
CADRI collaborating partners, which for now are Lagos Chamber of
Commerce lﬂlefnatlona! Arbitration Centre (LACIAC), International
Centre fO( Arbitration and Mediation, Abuja (ICAMA) and Oyo
State MulFl-duor Courthouse. It is the rules and procedures of the
collaborating partners that would guide proceedings. ADR judges will
come in when disputes referred to mediation or negotiation have been
successfully resolved and the ADR judges will sign the settlement
agreement under the procedure of the Multidoor Courthouse in that
jurisdiction.®® In furtherance of the CADRI objectives, the fees to be
charged for the services rendered are lower than the regular fees of
the collaborating partners.®

With regard to the territorial scope, CADRI is intentional. Being an ADR
practitioners’ platform, it has a global reach and outreach — depending
on the jurisdiction where the dispute arose and particularly as remote
hearings are acceptable, it can be administered from anywhere in the
world. Once there is an acceptable and available neutral in any of the
collaborating institutions, there is no restriction on national boundaries.

8.3 The CADRI Delivery Platforms

CADRI is delivered on four platforms i.e. the Pledge, service delivery,
legislation and impact assessment. With regard to the pledge, this is a
cardinal feature of the scheme. CADRI urges r‘aw firms and lawyers
to sign the pledge online, committing to adwse. clients to resolve

ial and contractual disputes through the

COVID-19 related commerct |
ADR services offered by a CADRI collaborating partner. The CADRI
pledge also enjoins lawyers and law firms to work with their clients to

adri org.ng/fag/> (accessed 4 December 2020),

: ine at <htipsiic
60 Available online at <PS? 0 T o obout-us?> (accessed 4 December 2020),

61  Available online at <hitps://cadr
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participate in the ADR proceedings in good faith. Corporate entities g
also encouraged to sign the pledge to commit to resolving COVIDqg
related commercial and contractual disputes through ADR as the
first resort. It is only if none of the non-adjudicatory or adjudicatg,
ADR processes do not resolve the disputes that resort will be had to
litigation.®

Service delivery by CADRI participating collaborating partners
's significantly dependent on the modification of their rules ang
procedures. To aid the actualisation of the 4th CADRI platform, whic,
'S impact assessment, collaborating partners will keep records along
an independent stream. Currently, the collaborating partner in Oyo
State, Nigeria is the Oyo State Multi-Door Courthouse, Ibadan, in
Lagos State, the Lagos Chamber of Commerce and Industry Arbitration
Centre (LACIAC), Lekki, Lagos and in Abuja the ICAMA &3

In furtherance of the CADRI objectives, the fees to be charged for the
services rendered are lower than the regular fees of the collaborating
partners. The first 2 (two) sessions would be rendered by the mediator
or negotiator free of charge where one of the parties to a dispute is
adjudged to be indigent, and mediation or negotiation is deployed to
resolve the dispute. Both parties would however pay administrative
fees.®

On legislation, the State Houses of Assembly or appropriate parliament
are encouraged to pass requisite legislation to support CADRI using
the CADRI Model Law as a template.® Some important highlights of
the model law include the duration of the law which is put at two years'
post COVID-19 subject to extension by the relevant authorities; the
establishment of a state ADR Centre where it does not already exist
to implement the scheme, and most importantly the directive to the
High court of the state to refer all COVID-19 related disputes filed
in the court to be referred to ADR. The law also imposes a duty on
counsel and the court registrar to draw the attention of the litigant 1

62  Available online at <htps//cadri org.ng/about-us/ (accessed 4 December 2020).
63  Available online at <https//cadri.org.ng/about-us/#> (accessed 4 December 2020).

64  Ibid |
65  Ibid The template is attached at the end of this paper.

156

4__A




THE UGANDA LIVING LAW JOURNAL

W - . 2021

the existence pf the directive to adopt ADR. Failure on the part of
counsel to so inform the .clienl would lead to personal cost against
such counsel. It also provides for a freeze’ of the limitation law of the

state from 15" March, 2020 o a time declared by the Executive as a
period of health emergency.

On Impact Asses;ment. this would be an annual assessment of
CADRI by professionals to measure its effectiveness and values so

that lessons learned would help to sustain and improve on service
delivery for greater impact.®

9. CONCLUSION AND RECOMMENDATIONS

COVID-18 has disruptively invaded the world and has blown unsolicited
and spiteful wind into every sphere of human endeavour, exposing the
vulnerabilities in many systems, including the judicial system. COVID-19
nas also ushered in unprecedented disputes through sequestration of
the ability of persons and businesses alike to fulfil their obligations. The
lockdown of courts has led to delay in administration of justice, denial
of access to court and selective admittance of disputants to ventilate
their legal grievances. It is obvious that traditional litigation plagued
by various challenges particularly infrastructural deficit, constitutional
constraints and human manoeuvring, is inadequate to satisfy the
yearnings for speedy, cheaper, friendlier justice delivery.

ADR is a veritable and appropriate supplement to litigation given its
various benefits and it is particularly best suited for settling COVID-19

and post-COVID-19 commercial, and contractual related disputes
which have occurred and are bound to occur. The CADRI platform
was conceived 1o make avallable to disputants, speedier, friendlier,
flexible and cheaper settiement of disputes. This initiative is a welcome
development which is worthy of affirmative action just like ADR in

general,

66 Jbid.
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